IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20194
Summary Cal endar

HOWARD RALPH RI CH
Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 99- Cv-1500

Septenber 15, 2000
Before SMTH, STEWART, and DENNIS, G rcuit Judges.
PER CURI AM *

Howar d Ral ph Rich, Texas prisoner #847823, appeals the
summar y-j udgnent dismssal of his 28 U S.C. 8§ 2254 petition. A
COA may issue only if the applicant has nade a “substantia
showi ng of the denial of a constitutional right.” § 2253(c)(2).

Any doubt about issuing a COA should be resolved in favor of

granting it. Fuller v. Johnson, 114 F.3d 491, 495 (5th GCr.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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1997) .

Rich avers that the State wthheld evidence in violation of
Brady and that counsel was ineffective because he was operating
under a conflict of interest. These clains are raised for the
first time in Rich’s brief in support of his request for a COA

This court lacks jurisdiction to review a claimraised for the

first tinme in a COA application. Witehead v. Johnson, 157 F. 3d

384, 387-88 (5th Cir. 1998).

Rich al so avers that counsel was ineffective for failing to
investigate and call witnesses. Rich has failed to nake a
substantial showi ng of the denial of a constitutional right with
regard to this claim See 8§ 2253(c)(2)

Lastly, Rich contends that counsel was ineffective for
advising himthat a confession existed. Rich avers that because
no confession existed, counsel’s statenent that the State was in
possessi on of a confession was erroneous and rendered his
subsequent quilty plea involuntary. Rich contends that had he
known that there was no confession, he would have insisted upon
going to trial

Ri ch has nade a substantial showi ng of the denial of a
constitutional right with regard to this last claim |In |light of
the record as it stands, a genuine issue of material fact
precl uding the grant of summary judgnent existed, nanely, whether
counsel told R ch that a confession existed. R ch has submtted
a letter fromcounsel which | ends support to his argunent and
shoul d be considered by the district court in the first instance.

The district court may wish to consider whether affidavits and/ or
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an evidentiary hearing is indicated.

Accordi ngly, we GRANT COA, vacate the district court’s
decision in part, and remand the case for devel opnent of the
record and further findings of fact on the issue whet her counsel
was ineffective for advising Rich that a confession existed. COA
is DENNED with regard to Rich’s other clains.

COA GRANTED I N PART AND DEN ED I N PART; JUDGVENT VACATED I N

PART AND CASE REMANDED.



