IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20224
USDC No. H-00-CV-345

Summary Cal endar

EVANS W LLI AM MCKI NNELY,
Peti ti oner- Appel | ant,

ver sus

GARY L. JOHNSON, DI RECTOR, TEXAS
DEPARTMENT OF CRI M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

June 26, 2000
Bef ore H G3 NBOTHAM DeMOSS, and STEWART, Circuit Judges.
PER CURI AM *

Evans WIlliam MKinnely, Texas prisoner # 554193, seeks a
certificate of appealability (“CQOA’") to appeal the district court’s
di sm ssal wi thout prejudice of his petition for habeas corpus filed
pursuant to 28 U.S.C. 8 2254. MKinnely' s federal petition all eged
that a state habeas application had been filed on Cctober 12, 1999,
but that no decision had been made. The district court sua sponte

dism ssed the petition for failure to exhaust state renedies.

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



McKi nnely has provided this court with evidence that his state
application for habeas relief has recently been deni ed by the Texas
Court of Crimnal Appeals. Odinarily, this court will not enlarge
the record on appeal with evidence that was not before the district

court. See Trinity Indus., Inc. v. Martin, 963 F.2d 795, 799 (5th

Cr. 1992). Under these limted circunstances, we find that the
interests of justice and judicial econony are best served by
granting the COA, VACATING the dismssal and REMANDI NG for
reconsideration of MKinnely's petition in light of the new
evi dence.

COA GRANTED; VACATED and REMANDED.



