IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20231
Summary Cal endar

ROGER LEE DI CKERSON,
Pl ai ntiff-Appellant,
ver sus
GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT
OF CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON;
FRED FI GUERQA; OFFI CER CHAMBERS; OFFI CER
THOWPSON; OFFI CER DAVI S; KENT RAMSEY; M BROCK

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 98- CV-2625

‘September 14, 2000
Before DAVIS, JONES, and DeM3SS, Circuit Judges.
PER CURI AM *
Roger Lee Di ckerson, Texas prisoner # 371312. challenges the
district court’s sua sponte dismssal of his civil rights
conplaint as frivolous and for failure to state a claim Review

of a dismssal as frivolous is for abuse of discretion. Siglar

v. Hightower, 112 F.3d 191, 193 (5th GCr. 1997). Review of a

dismssal for failure to state a claimis de novo. Bl ack v.

Warren, 134 F.3d 732, 733-34 (5th Gr. 1998).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Di ckerson asserts that the district court erred in
di sm ssing his Eighth Anendnent and due process clains arising
fromthree occasions during which he was renoved fromthe prison
dining hall without being allowed to eat a neal. He has failed
to show that the district court abused its discretion in

dismssing his clains on this ground. See Talib v. Glley, 138

F.3d 211, 214 n.3 (5th Gr. 1998); Berry v. Brady, 192 F.3d 504,

508 (5th Gr. 1999). D ckerson also contends that the district
court inproperly failed to review his clainms of retaliation and
harassnment. Only one of his food deprivations, on July 5, 1997,

arguably raises an assertion of retaliation. See MDonald v.

Steward, 132 F.3d 225, 231 (5th Cr. 1998). Dickerson has failed
to show, however, that this single incident, resulting in de
m nims consequences, set forth a constitutional violation.

G bbs v. King, 779 F.2d 1040, 1046 (5th Cr. 1986); O daz V.

Lynaugh, No. 93-4290 (5th Gir. April 15, 1994)*.

D ckerson maintains that the district court also erred in
di sm ssing his clains against supervisors brought under a theory
of respondeat superior for failure to state a claim Recovery is
unavai |l abl e under 42 U.S.C. § 1983 on a theory of vicarious

liability. See Baskin v. Parker, 602 F.2d 1205, 1207-08 (5th

Cir. 1979). Dickerson has not shown that the supervisory
def endants actively participated in the deprivation of food or
that they instituted a policy of food deprivation that resulted

inan injury. Baker v. Putnal, 75 F.3d 190, 199 (5th Cr. 1996).

Unpubl i shed opi nions issued before January 1, 1996, have
precendential value. 5THCR R 47.5.3.
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Di ckerson contends that the district court erred in
di sm ssing his conplaint wthout holding a hearing pursuant to

Spears v. McCotter, 766 F.2d 179, 181-82 (5th Cr. 1985), and

W thout permtting himto anmend his conplaint. This court cannot
say that Dickerson’'s allegations, if devel oped further, “m ght
have presented a nonfrivol ous section 1983 claim” Eason v.
Thaler, 14 F.3d 8, 9 (5th Cr. 1994). Further devel opnent is
therefore unnecessary. 1d. The district court’s dism ssal of
Di ckerson’s conpl aint is AFFI RVED

Di ckerson has al so requested appoi nt nent of counsel. He has
failed to show that exceptional circunstances warranting such an

appoi ntnent exist. See Uner v. Chancellor, 691 F.2d 209, 212

(5th Gr. 1982). The notion is DEN ED
AFFI RVED; MOTI ON FOR APPO NTMENT OF COUNSEL DENI ED.



