IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20242
Summary Cal endar

UNI TED STATES OF AMERI CA
Plaintiff - Appellee
V.
ANTHONY LYNN HESTER
Def endant - Appel | ant

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 96- CR- 250- ALL

" November 29, 2000
Before KING Chief Judge, and SM TH and PARKER, Circuit Judges.
PER CURI AM *

Ant hony Lynn Hester pleaded guilty to four counts of nai
fraud in violation of 18 U S.C. § 1341. In determning the
appl i cabl e sentencing guidelines, the district court inposed a
two-1 evel “vulnerable victint enhancenent pursuant to U S. S G
8§ 3A1.1(b)(1). Before this court is Hester’s notion under 18
US C 8 3582(c)(2) for reduction or nodification of his sentence
due to intervening | aw which was denied by the district court.

A court may nodify a sentence inposed “in the case of a

def endant who has been sentenced to a termof inprisonnment based

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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on a sentencing range that has subsequently been | owered by the
Sentencing Comm ssion . . . .” 8 3582(c)(2). Were there has
been no anendnent by the Sentencing Comm ssion, the district
court lacks the authority to nodify a defendant’s sentence. See
id. Reduction pursuant to 8 3582(c)(2) is discretionary, and
this court reviews a district court's refusal to |lower a

def endant's sentence for abuse of discretion. United States v.

Shaw, 30 F.3d 26, 28 (5th Gr. 1994). Because there have been no

amendnents made to U . S.S.G § 3Al1.1(b)(1) since the tinme of
Hester’s sentencing, the district court properly denied his
notion under 18 U S.C. 8§ 3582(c)(2).

Hester also filed a notion for leave to file a suppl enental

brief, citing Apprendi v. New Jersey, 120 S. . 2348 (2000), as

a supplenental authority relevant to his case. Rule 28(j) of the
Rul es of Appellate Procedure provides that “[i]f pertinent and
significant authorities cone to a party’s attention after the
party’s brief has been filed . . . the party may pronptly advi se
the circuit clerk by letter . . . setting forth the citations.”
In Apprendi, the Suprene Court held that “[o]ther than the fact
of a prior conviction, any fact that increases the penalty for a
crime beyond the prescribed statutory nmaxi num nust be submtted
to a jury, and proved beyond a reasonable doubt.” Apprendi, 120
S. . at 2362-63. However, no issue concerning elenents of the
of fense or statutory maxi mnuns, as contenpl ated by Apprendi, was
raised by Hester in his initial brief. Thus, the hol ding of
Apprendi is not “pertinent or significant” to any issue before

this court. Therefore, this court’s previous order granting
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Hester’s notion to file a supplenental brief is RESCI NDED as
i nprovidently granted, and Hester’s supplenental brief is ORDERED
stricken fromthe record.

AFF| RMED.



