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PER CURI AM *

Leon Johnson, pro se, appeals the dism ssal, pursuant to FED.
R QGv. P. 12(b)(6) and 56, of his civil action against the
Departnent of the Arny. He contends the district court erred by
treating his action as an adm nistrative appeal because, based on
his first amended conplaint, his action was a civil rights action.

Johnson’s first amended conpl ai nt sought injunctive relief for the

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



Army’s claimed failure to provide certain records in violation of
his equal protection and due process rights. O course, it
superseded his original conplaint. E. g., King v. Dogan, 31 F.3d
344, 346 (5th Cir. 1994).

“Federal courts, both trial and appellate, have a continuing
obligation to exam ne the basis for their jurisdiction.” MG Inc.
v. Geat W Energy Corp., 896 F.2d 170, 173 (5th G r. 1990). “The
i ssue may be raised by parties, or by the court sua sponte, at any
time.” 1d.

“The United States is inmmune fromsuit except as it waives its
sovereign imunity.” WIkerson v. United States, 67 F.3d 112, 118
(5th Gr. 1995). “Congress sets forth the terns of those waivers
and courts may not exercise subject matter jurisdiction over a
cl ai m agai nst the federal governnent except as Congress allows.”
| d. (enphasis added).

Johnson’s conplaint fails to identify any statutory provision
wai ving the United States’ sovereign imunity with respect to his
action. We will presune it was brought pursuant to the waiver of
imunity set forth in 5 US C § 702. See Rothe Dev. Corp. V.
United States Dep’t of Defense, 194 F.3d 622, 624 (5th Cr. 1999).
“['Al waiver [of immunity] as to injunctive relief ... can be found
in 8 702 of the Admi nistrative Procedure Act [APA], which permts

parties ‘suffering | egal wong because of agency action’ to file an



‘“action in a court of the United States seeking relief other than
money damages’”. 1d. (quoting 5 U S.C. § 702).

However, the APA does not nmake every action by an agency
subject to judicial review. See Tayl or-Cal |l ahan-Col eman Counti es
Dist. Adult Prob. Dep't v. Dole, 948 F.2d 953, 956 (5th Gr. 1991).
“Section 704 of that Act limts judicial reviewto ‘[a]gency action
made revi ewabl e by statute and [to] final agency action for which
there is no adequate renedy in a court...." Id. (quoting 5 U S. C
8§ 704). Johnson’s conplaint did not allege, and there is no
indication that, the Arny’s all eged conduct was nade revi ewabl e by
statute or constituted a final agency action. See id. at 957-59.

In the light of the foregoing, Johnson has not established
that the Arny waived its sovereign immunity fromsuit. See id. at
956. The judgnent is AFFIRVED on the alternative ground of | ack of
subject-matter jurisdiction. See Sojourner T v. Edwards, 974 F. 2d
27, 30 (5th Cr. 1992) (court of appeals may affirmjudgnent on any
basi s supported by the record), cert. denied, 507 U S. 972 (1993).

Addi tionally, Johnson is warned that it is inappropriate to
i nclude derogatory comments about a district judge in docunents
filed wwth this court. Such comments invite the docunents in which
they are contai ned being stricken, as well as other sanctions. See
Theriault v. Silber, 574 F.2d 197, 197 (5th Cr. 1978).
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