UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20356

UNI TED STATES OF AMERI CA,
Pl aintiff-Appellee
VERSUS
SERG Y KURDYUKOV; COLEG KHMYZNI KOV; SERG Y KRUGLYAK,

Def endant s- Appel | ant s

Appeal fromthe United States District Court
for the Southern District of Texas
No. H99-CR-371-1

August 15, 2002

Before WENER, EMLIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

The Def endant s- Appel | ants Sergi y Kurdyukov (“Kurdyukov”), O eg
Khimyzni kov (“Khnyzni kov”), and Sergiy Kruglyak (“Krugl yak”) appeal
fromtheir convictions for possession with intent to distribute
five kilogranms or nore of cocaine and conspiracy to possess with

intent to distribute five kilograns or nore of cocaine in violation

"pPursuant to 5TH CR R 47.5, the Court has determined that
this opinion should not be published and is not precedent except

under the limted circunstances set forth in 5THQR R 47.5. 4.
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of the Maritinme Drug Law Enforcenent Act (“MDLEA’). See 46 U. S.C
App. 8§ 19083. The convictions of the appellants arose from the
United States Coast Guard’'s di scovery of approximtely 8500 pounds
of cocai ne aboard the MV China Breeze (“China Breeze”) on May 27

1999.1 We previously addressed an appeal of another defendant
concerning the discovery of cocaine on the China Breeze in United
States v. Bustos-Useche, 273 F.3d 622 (5th Cr. 2001), cert.
denied, 122 S. O 1947 (2002).

The Defendants-appellants raise seven issues on appeal.
First, Kruglyak and Khnyzni kov contend the evidence at trial was
insufficient to support the jury’s finding that they knewthe cargo
on the China Breeze that was on-|loaded at sea was a controlled
subst ance. Second, Kruglyak and Khnyzni kov clai mthat the district
court erred in finding that the jurisdictional requirenents of 46
US C App. 8§ 1903(c)(1)(C were satisfied. Third, Kurdyukov
contends that the application of 8 1903 to foreign nationals
outside the United States territorial jurisdiction is beyond the
reach of the United States Constitution. Fourth, Kurdyukov
contends that the United States does not have authority to act

under 8 1903(c)(1)(C unless there is a showi ng of a nexus between

! Kurdyukov was the Captain or “master” of the vessel.

Krugl yak was the second officer and navi gator. Khnyzni kov was the
third officer and navigator. Kruglyak’ s responsibilities included
the position and courses of the ship. Khmmyzni kov’ s
responsibilities included witing entries in the |ogbook and
preparing security papers for the shinp.
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the crew nenbers and the United States. Fifth, Kurdyukov contends
t hat the warrant| ess search of the China Breeze violated the Fourth
Amendnent, necessitating exclusion at trial of evidence seized from
t he vessel. Sixth, Kurdyukov contends that the district court’s
instruction that the China Breeze was subject to the jurisdiction
of the United States constituted an inperm ssible nandatory
presunpti on. Finally, Kurdyukov contends that his 304 nonth
sentence viol ates Apprendi v. New Jersey, 530 U S. 466 (2000).

We find each of Defendant-appellants’ argunents to be w thout
merit for the followng reasons and therefore AFFIRM the
convictions. W address each argunent in turn.
| . ANALYSI S
A Sufficiency of the Evidence

Krugl yak and Khnyzni kov concede that sufficient evidence
exists to prove that they knew the cargo onboard the China Breeze
to be sonething illegal, but contend that insufficient evidence
exists to prove that they knew the cargo was a controlled
substance. In reviewing this “sufficiency” challenge, we ask
whet her, viewing the evidence in the light nost favorable to the
prosecution, any rational trier of fact could properly find that
appellants knew the China Breeze was carrying a controlled
substance. See U S v. WIllians, 264 F.3d 561, 576-77 (5th Cr
2001). After review ng the record evidence, we conclude that there

is sufficient evidence fromwhich a rational jury could properly



conclude that Kruglyak and Khnyzni kov knew the China Breeze was
carrying a controll ed substance.

At the outset, we note there was no evi dence produced at tri al
whi ch indicated that cocaine itself was ever visible to Kruglyak
and Khnyzni kov. However, substantial circunstantial evidence
exi sted to prove that Kruglyak and Khnmyzni kov knew t he cargo bei ng
carried by the China Breeze was a control |l ed substance.

First, the confidential informant testified that Kurdyukov
told himthat the crew knew they were transporting drugs during the
first two voyages. In addition, the confidential infornmant
testified that Kurdyukov told himthat the crewon the final voyage
was “just as safe and sure like it was on the last one.” This
testinony indicated that the crew knewthey were transporting drugs
during the final voyage as well. Second, the evidence showed t hat
Krugl yak and Khnyzni kov participated in the actual on-|oadi ng and
of f-1oading of |arge quantities of cocaine at sea on seven separate
occasions fromJune 1998 to May 1999. Third, the evidence showed
that the bales were |loaded on the high sea off the coast of
Col onbi a and packaged in waterproof containers.?2 An experienced

DEA officer testified that this procedure was typical of |oading

21t is telling that during the first two voyages the China

Breeze carried no legitimte cargo but still journeyed great
di stances to points off the coast of Col onbia where the cargo was
on- | oaded. Krugl yak and Khnyzni kov argue that as Ukrai ni ans they

did not know, as do alnost all Anericans, that Colonbia is one of
the worl d’ s | argest producers of cocaine. However, the veracity of
their testinony could surely be questioned by the jury.
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illegal controlled substances.

Fourth, the evidence showed that Kruglyak and Khnyzni kov
falsified the vessel’s | og books and erased navi gation charts in an
attenpt to cover up the illegal activity. Fifth, the evidence
showed t hat Kruglyak and Khnyzni kov received significant nonetary
bonuses for their participation in the illegal activity. Sixth,
the length of the voyages, the |arge anount of drugs on board
(approxi mat el y 8500 pounds of cocaine), and the close rel ationship
bet ween Kurdyukov, Kruglyak, and Khnyzni kov lead to a finding of
gui lty know edge on the part of Kruglyak and Khnyzni kov.® See U.S.
v. Loal za-Vasquez, 735 F.2d 153, 158-59 (5th GCr. 1984). In sum
the aforenmentioned facts taken in conbination are nore than
sufficient to support the jury's finding that Kruglyak and
Khmmyzni kov knew the cargo being carried by the China Breeze was a
control |l ed substance. See U. S. v. Querrero, 114 F. 3d 332, 343 (1st
CGr. 1997).

B. Jurisdictional Requirenents of section 1903(c) (1) (0O

Krugl yak and Khnyzni kov argue that the district court failed

to satisfy the jurisdictional requirenents of 46 U S C.  app. 8

1903(c)(1)(C because Panana did not give consent to the

®We also note that the district court properly instructed the
jury that evidence of deliberate i gnorance can constitute evidence
of guilty knowl edge. Here, the |likelihood of crimnal w ongdoing
was so high and the circunstances on the China Breeze were so
suspicious that a rational jury could properly find that
appel lants’ failure to conduct further inquiry or inspection into
the cargo being carried anounted to deliberate ignorance.
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enforcement of United States lawuntil after the cocai ne was sei zed
on May 27, 1999. We addressed this exact argunent in Bustos-
Useche. I n Bustos-Useche, 273 F.3d at 627, we held that “the only
statutory prerequisite to the district court’s jurisdiction under
section 1903(c)(1)(C 1is that the flag nation consent to the
enforcenent of United States |aw before trial.” Accordingly,
because Panama consented to the enforcement of United States |aw
prior to Kruglyak and Khnyznikov's trial, the jurisdictiona
requi renents of section 1903 were satisfied.
C. Application of § 1903 under the United States Constitution

Kur dyukov contends that application of the provisions of 46
App. U . S.C. 8 1903 to foreign nationals outside the United States
territorial jurisdiction is beyond the reach of the United States
Constitution. W disagree. Article |, Section 8, clause 10 of the
Constitution provides Congress with the power “[t]o define and
punish Piracies and Felonies commtted on the high seas, and
O fenses against the Law of Nations.” See also U. S. v. Mrtinez-
Hi dal go, 993 F.2d 1052, 1056 (3rd Gr. 1993), cert. denied, 510
U S. 1048 (1994).
D. Nexus Requi r ement

Kurdyukov contends that the United States does not have
authority to act under section 1903(c)(1)(C wunless there is a
showng of a nexus between hinself and the United States.

Kur dyukov further contends that no such nexus exists in this case.



In United States v. Suerte, 291 F.3d 366 (5th Gr. 2002), we
addressed this “nexus” argunent on virtually identical facts. In
Suerte, we held that, for extraterritorial application of the
MDLEA, the Due Process Clause of the Fifth Amendnent does not
requi re a nexus between the foreign citizen and the United States,
where the flag nation of the vessel has consented or waived
objection to the enforcenent of United States law by the United
States. |d. at 375. Consequently, Kurdyukov’s “nexus” argunent is
forecl osed by our Suerte deci sion. A nexus between Kurdyukov’s
conduct and the United States is not required.

E. Fourt h Amendnent

Kur dyukov contends that the warrantless search of the China
Breeze violated the Fourth Anmendnent. The Suprene Court has
clearly stated that the Fourth Anmendnent does not apply to
activities of the United States directed against aliens in
international waters. See United States v. Verdugo- Urqui dez, 494
U S 259, 264-75 (1990). Kurdyukov is a Ukrainian national and the
search of the China Breeze occurred in international waters.
Therefore, Kurdyukov cannot receive the protections of the Fourth
Amendnent .

F. District Court’s Jury Instruction

The district court’s instruction to the jury that the China

Breeze was subject to the jurisdiction of the Unites States did not

constitute an inperm ssible mandatory presunption. I n Bustos-



Useche, 273 F.3d at 626, we recognized that the addition of
subsection(f)to section 1903 elimnates jurisdiction as an el enent
of the offense and that all jurisdictional issues are prelimnary
questions of law to be determned by the trial judge. Thus
because the issue of jurisdiction was not an elenent of the
of f ense, the court’s instruction did not constitute an
i nper m ssi bl e mandat ory presunpti on.
G Al | eged Aprendi error

Finally, Kurdyukov’'s argunent that the district court’s
inposition of a 304 nonth sentence violates Apprendi is wthout
merit. The indictnent charged Kurdyukov with conspiracy to possess
wWthintent to distribute nore than five kil ograns of cocaine. The
jury convicted himof this offense. 46 App. 8 1903(g) (1) provides
that any person who commits an offense in violation of the NMDLEA
shal | be punished in accordance with the penalties set forth in 21
U S C 8 960. According to 21 U S.C 8§ 960(b)(1)(B), the penalty
range for an offense involving five kilograns or nore of a m xture
or substance containing cocaine is ten years to life inprisonnent.
Because the 304 nonth sentence does not exceed the statutory
maxi mum there is no Apprendi error. See United States v. Keith,
230 F.3d 784, 787 (5th Gr. 2000), cert. denied, 531 U S. 1182
(2001).
1. CONCLUSI ON

For the precedi ng reasons, the judgnents of the district court



concer ni ng Kurdyukov, Kruglyak, and Khnyzni kov are AFFIRVED in all

respects.



