UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-20381
Summary Cal endar

In The Matter of: MARK E. BURROUGHS,

Debt or,
THOVAS FREDERI CK JONES, |11; MARK E. BURROUGHS,
Appel I ant s
VERSUS
ROLAND HURTER, MARY HURTER,
Appel | ees.

Appeal fromthe United States District Court
For the Southern District of Texas

(H 99- CV- 2278)

Novenber 30, 2000

Before EMLIO M GARZA, STEWART, and PARKER, Circuit Judges.

PER CURI AM *

Appel I ants Thomas Jones and Mark Burroughs appeal the Final

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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Judgnent of the district court affirmng the bankruptcy judge's
i nposition of sanctions pursuant to Rule 9011 of the Federal Rules
of Bankruptcy. Because the judgnent of the district court and the
order granting sanctions in the bankruptcy court are final orders,
we assert jurisdiction over the matter and affirm the district
court’s judgnent.
FACTS

On Novenber 27, 1998, Burroughs filed an individual bankruptcy
petition, signed by his attorney, Thomas Jones, under Chapter 13.
The bankruptcy court extended the deadline for filing his schedul es
and Chapter 13 plan to Decenber 29, 1998. Burroughs failed to neet
t he deadl i ne, and the Chapter 13 Trustee noved to dism ss the case.
Before the dism ssal hearing, Burroughs filed his schedul es and
pl an. In Schedule F, Burroughs listed his unsecured debt as
$378, 432, which exceeded the $269,250 Chapter 13 ceiling. 11
US C 8§ 109(e). He also listed two final judgnents against him
worth over $600,000 as contingent unliquidated debt totaling one
dol | ar each

Rol and and Mary Hurter, trustees of the secured debtor Hurter
Revocabl e Trust, noved for sanctions under Rul e 9011 of the Federal
Rul es of Bankruptcy for filing a petition under Chapter 13 in bad
faith. The court conducted a hearing on April 26, 1999, which
i nvol ved a notion to convert the case to Chapter 11 and the Mtion
for Sanctions. At the conclusion of the hearing, the court denied
conversion of the case to Chapter 11 and awar ded sancti ons agai nst
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Jones and Burroughs. The judge stated at the end of the hearing
that the debtor’s schedules were inaccurate and the debtor’s
testinony regarding the anount of his regular incone was evasive
and | acked credibility. Tr. at 80-81l. The judge concluded that
the debtor and his attorney filed the petition in bad faith and
“for the inproper purpose . . . [of] at least the hindrance and
delay of creditors without any bona fide reorgani zation intent.”
Tr. at 81. The court found Jones and Burroughs joint and severally
liable for $11,211 of the Hurters’ attorney’s fees.

The bankruptcy court cl osed the adversary case on May 26, 1999
and the Chapter 13 case on August 31, 1999. Jones and Burroughs
appealed the award of sanctions to the district court. The
district judge entered its Final Judgnent on March 23, 2000
affirmng the bankruptcy judge' s order inposing sanctions.

JURI SDI CTl ON

Al t hough both parties argue that this Court has jurisdiction
over the district court’s judgnent, “it is well established that
jurisdiction cannot be conferred by agreenent . . ..” xley v.
Watson (In re Watson), 884 F.2d 879, 879-80 (5th Gr. 1989). 28
U S . C 8§ 158(d) grants the courts of appeals jurisdictionto review
all final decisions, judgnents, orders, and decrees of the district
courts in bankruptcy proceedings. This court can assert
jurisdiction if both the district court’s judgnent and the

bankruptcy court’s order are final. See Foster Sec., Inc. wv.



Sandoz (In re Delta Serv. Indus.), 782 F.2d 1267, 1268 (5th Cr.
1986) .

The issue of “finality” is nore flexible under section 158(d)
t han under section 1291, which applies to nost proceedi ngs other
t han bankruptcy. See id. at 880; Louisiana Wrld Exposition, Inc.
v. Federal Ins. Co. (In re Louisiana Wrld Exposition, Inc.), 832
F.2d 1391, 1396 (5th Cr. 1987). In Oxley v. Watson, this Court
concluded that an order for sanctions in an adversary bankruptcy
proceedi ng was not final, but rather an interlocutory order that
did not decide the case onits nerits. See Oxley, 884 F.2d at 880.
The court observed that the flexible approach used to determ ne the
finality of an order under section 158(d) stens from notions of
practicality. See id. (citing Section 1120(a)(1l) Conmttee of
Unsecured Creditors v. Inter-First Bank Dallas, N A (In re Wods
& Locker, Inc.), 868 F.2d 139, 144 (5th Cr. 1989)). The court
concluded that notions of practicality required the dismssal of
the case for lack of jurisdiction because the bankruptcy court’s
interlocutory order was not a final adjudication of the nerits in
t he adversary proceeding. See id.

Practicality mandates a different result in this case. The
bankruptcy court closed the adversary proceeding on May 26, 1999
and closed the entire Chapter 13 case on August 31, 1999. By the
time the district judge entered its Final Judgnent on March 23,

2000, the bankruptcy court had fully disposed of the issues in M.



Burroughs’ case. Currently, the only renmai ni ng di spute between t he
parties involves the legitimacy of the order inposing sanctions.
Because the Mdtion for Sanctions is not “part and parcel of a
continuing litigation,” both the district court’s judgnent and the
bankruptcy court’s order are final and subject to review by this
Court. Quilling v. Funding Resource Goup, 227 F.3d 231,  (5th
Cr. 2000) (quoting Sanders v. Mnsanto Co., 574 F.2d 198, 199 (5th
Cir. 1978)).
DI SCUSSI ON

We reviewthe district court’s order affirm ng the bankruptcy
judge’ s inposition of sanctions for abuse of discretion. WMatter of
Dragoo, 186 F.3d 614, 616 (5th G r. 1999). Havi ng revi ewed the
record, the applicable authority, and the argunents of counsel, we
affirmessentially for the sane reasons set forth by the district
court in its thorough and well-reasoned opinion. Burroughs v.
Hurter, No. H99-2278 (S.D. Tex. March 22, 2000). All other issues
raised by appellants for the first tine on appeal are waived
Matter of Johnson, 724 F.2d 1138 (5th G r. 1984).

AFFI RVED



