IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20406

HOUSTON CASUALTY COMPANY,

Pl aintiff-Appellant-
Cr oss- Appel | ee,

ver sus

CERTAI N UNDERWRI TERS AT

LLOYD S, subscribing to

rei nsurance policy no. 839/ DA44790,
and COLI N BAKER

Def endant s- Appel | ees—
Cr oss- Appel | ant s.

Appeals fromthe United States District Court for the
Sout hern District of Texas
USDC No. H-97-Cv-1381

April 5, 2001
Before FARRI S, JCOLLY, and DAVIS, Circuit Judges.
PER CURI AM **
In this appeal we are presented with the questi on whet her the
Underwiters may avoid the reinsurance policy because the Houston
Casualty Conpany, acting through Fenchurch |Insurance Brokers,

m srepresented a material fact that induced the making of the

“Circuit Judge of the Ninth Circuit, sitting by designation.

“Pursuant to 5TH QR R 47.5, the court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



policy. The resolution of this issue depends |argely upon whet her
Texas |aw or English law applies. W have reviewed the district

court’s choice-of -l aw determ nati on de novo, see Arochem Corp. V.

Wlom, Inc., 962 F.2d 496, 498 (5th Gr. 1992), and agree fully

wth the district court’s careful application of the “nost
significant relationship” test as set forth in the Restatenent
(Second) of Conflict of Laws. W further agree that England has
the nore significant relationship to the transaction and the
parties.

Applying English law, the district court held that the
doctrine of uberrimae fidei allowed the Underwiters to avoid the
policy because Fenchurch’s unintentional m srepresentation (that
the original insurance policy contained |anguage simlar to LSW
507) was material and induced the Underwiters to agree to the
reinsurance policy. The district court’s conclusion was correct.
The Underwiters reasonabl y bel i eved-based on Fenchurch’s negli gent
m srepresentation enbodied in Endorsenent 3-that the LSW 507
| anguage was already part of the original insurance policy and
woul d thus “follow through” to the reinsurance policy. Moreover,
the evidence fails to show that any policy would have been issued
W t hout the m srepresentation enbodi ed in Endorsenent 3.

HCC ar gues, however, that even if uberrimae fidei applies to



this case,! the Underwiters are entitled to avoid liability based
on only Endorsenent 3 and not based on the entire contract.
Specifically, HCC contends that Fenchurch’s m srepresentation could
not have induced the Underwiters to enter into this reinsurance
contract because the m srepresentation occurred approximately one
year after the slip was scratched. However, if the Underwiters
were permtted to avoid only Endorsenent 3, we would be left with
a slip whose terns were so unclear with respect to the basis of
| oss that Fenchurch and the Lloyd’ s Policy Signing Ofice agreed
that a policy could not be assenbled. The Fenchurch enpl oyees who
drafted and approved Endorsenent 3 on behalf of HCC evidently
understood the endorsenent to do nothing nore than clarify an
anbi guous term already contained in the slip. Under these
circunstances, it is, as a matter of contract construction, legally
inproper to treat the slip, the endorsenent, and the final policy
as di screte and severabl e agreenents. The district court thus did
not err in concluding that the Underwiters were entitled to avoid
the reinsurance agreenent in its entirety.

Wth respect to the contract reformation issue raised on
cross-appeal, we nust determne “only whether the court clearly

erred inits finding as to whether there was clear and convi nci ng

Contrary to HCC s suggestion at oral argunment, there is no
i ndi cation that the English doctrine of uberrinae fidei (as opposed
to the Anmerican version of this doctrine) has been limted to
maritime contracts.



evi dence of mutual m stake.” Enserch Corp. v. Shand Mbrahan & Co.,

Inc., 952 F.2d 1485, 1502 (5th Cr. 1992). W conclude that the
district court did not err in refusing to reform the contract
because t he wei ght of the evidence supports the conclusion that the
parties had not reached a definitive and explicit agreenent as to
t he basis of | oss.

AFFI RMED



