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In 1975 and 1976, two groups of plaintiffs brought suit
against the Cty of Houston, Texas, under the captions Kelley v.
Hof hei nz and Coneaux v. City of Houston. The suits alleged, inter

alia, that the pronotional exam nations used by the Houston Police

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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Departnent (“HPD’) were racially discrimnatory. Conmeaux was
consolidated into Kelley and settlenent discussions continued,
unsuccessfully, wuntil 1983, when the suit becane dormant for
several years. |In 1992, a group of African-Anerican and Hi spanic-
Anmerican police officers noved to intervene in Kelley, alleging
that they had been harned by racially discrimnatory pronotional
exam nations for the ranks of Sergeant and Lieutenant in the HPD
Utimately, the district court directed those officers to file a
new | awsuit. They did so on August 19, 1992, under the caption
Edwards v. Cty of Houston. The renainder of the original Kelley
plaintiffs were then consolidated therein.

The Edwards action alleged that the exam nations had the
effect of disproportionately excluding African-Anmericans and
Hi spani c- Anericans from pronotion to Sergeant, and African-
Anmericans from pronotion to Lieutenant, from 1982 onward. The
plaintiffs sued on their own behalf and on behalf of others
simlarly situated or who woul d be conpeting for pronotions to each
rank in the future. Settlenent negotiations between the plaintiffs
and the City of Houston began in the fall of 1992 and cul mnated in
a proposed Consent Decree. Before a fairness hearing could be
conducted by the district court, various other police officer
groups sought to intervene, including the Houston Police
Patrol men’s Union and others. The district court denied the notion

to intervene but allowed the putative intervenors to cross-exam ne



W t nesses, present evidence, and raise objections to the proposed
Consent Decree during a fairness hearing.

On March 25, 1993, the district court certified a class
consistent with the plaintiffs’ conplaint and entered a final
Consent Decr ee. The Consent Decree included, inter alia, the
provisions that (1) African-Anericans and Hi spani c-Anmericans who
t ook the Sergeant examfromJanuary 1, 1982, to that date, and who
passed at | east one such exam would receive a total of 96 renedi al
pronotions; (2) African-Anericans and Hi spani c- Anreri cans who took
t he Sergeant examfromJanuary 1, 1982, to that date, and who were
pronoted after a discrimnatorily long period delaying their
ability to conpete for Lieutenant pronotions, would receive five
remedi al pronotions to Lieutenant; and (3) African-Anmericans who
took the Lieutenant exam from January 1, 1982, to that date, and
who passed at | east one such exam would receive a total of five
remedi al pronotions.

Several of the putative intervenors appealed the Consent
Decree and the denial of their notion to intervene. A panel of
this court affirmed the district court. W then re-heard the case
en banc and concluded that the intervention should have been
al | owed. See Edwards v. Cty of Houston, 78 F.3d 983 (5th Cr.
1996) (en banc). On remand, the district court converted the
Consent Decree into an interimorder which permtted, but did not

require, the City of Houston to make renedial pronotions in an



“acting capacity,” leading to full pay and recognition for the
pronotions, but not seniority or retirenment benefits. On February
19, 1997, the Gty of Houston created, by ordi nance, 18 Sergeant
and two Lieutenant positions. In accordance with the Consent
Decree, 16 of the Sergeant positions were reserved for and filled
by African-Anerican and H spani c- Anerican police officers.

In May 1998, non-pronoted HPD nenbers filed a new suit in
Countie v. Gty of Houston, claimng reverse discrimnation. The
district court! granted sunmary judgnent to the City of Houston
concluding that the Countie plaintiffs could not prove their prim
facie case of discrimnation because they were not qualified for
the positions and, alternatively, that their clains were barred by
42 U.S.C. §8§ 2000e-2(n). See Countie, No. H 98-CV-1600 (S.D. Tex.
Mar. 30, 2000)(Order on cross-notions for summary judgnent).

The Countie plaintiffs appeal ed. Before we heard oral
argunents, the district court in Edwards entered a final Consent
Decree, which nade permanent the Cty of Houston's 16 interim
pronoti ons. See Edwards, No. H92-2510 (S.D. Tex. Apr. 2,
2001) (Fi nal Consent Decree). The Houston Police Patrolnen’ s Union
and other interested parties then appeal ed that ruling.

We consol idated the various actions and heard oral argunent

fromeach of the parties.

! The Countie suit was also filed in the Southern District of
Texas, Houston Division, but was presided over by a different
district judge than in the Edwards proceedi ngs.
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W review a district court’s determnation of a Title VII
Consent Decree for abuse of discretion. WIllians v. Cty of New
Ol eans, 729 F. 2d 1554, 1559 (5th Gr. 1984). This is particularly
true where the district court has been involved i n the negoti ati ons
arriving at the proposed Consent Decree, such as by conducting
fai rness hearings and hearing evidence presented by the parties and
i ntervenors. ld. at 1558-59. Al t hough voluntary settlenent of
Title VIl enploynent discrimnations suits is preferable, a
district court cannot summarily approve such a settlenment w thout
maki ng an i ndependent decision concerning the fairness of every
provision in the Decree. ld. at 1559. “This requires a
determ nation that the proposal represents a reasonabl e factual and
| egal determ nation based on the facts of the record, whether
established by evidence, affidavit or stipulation.” | d. When
third parties are involved, the effect of the Decree on those
parties can be “neither unreasonabl e nor proscribed.” 1d. at 1560.

Based on our review of the opinion of the district court, the
briefs, and the record, and having heard oral argunent, we are of
the opinion that the district court did not abuse its discretion.
For the reasons stated by the district court, we AFFI RMt he Consent
Decree in Edwards. This affirmance renders MOOT any matter pendi ng

in Counti e.



