IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20462
Conf er ence Cal endar

NATHAN J. MCDADE
Pl ai ntiff-Appellant,
ver sus

TOMWY B. THOMAS; G S. PLASANT; SHERRA D. M LLER, ROBERT A.
W LKI NSON; ME MCCLANG ELI ZABETH YANCURA; BRYAN HI CKEY

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 99-CVv-1041

" Decenmber 13, 2000
Before DAVI S, STEWART, and PARKER, Circuit Judges.
PER CURI AM *

Nat han McDade (“MDade”), Texas prisoner # 800995, appeals
the district court’s dismssal of his 42 U S. C § 1983 civil
rights conplaint as frivolous pursuant to 28 U. S.C. 8§ 1915(e)(2).
He argues that the district court abused its discretion in
di sm ssing his conplaint as barred by the applicable two-year
statute of |imtations.

This court may “affirmthe district court’s judgnent on any

grounds supported by the record.” Sojourner T v. Edwards, 974

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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F.2d 27, 30 (5th Gr. 1992). Di smssal of MDade s conplaint as
frivolous is supported by the record because his clains
necessarily inply the invalidity of his conviction, and there is
no indication that the conviction has been reversed, expunged,
declared invalid, or called into question by a federal court’s

i ssuance of a wit of habeas corpus. See Hudson v. Hughes, 98

F.3d 868, 872 (5th Gr. 1996) (applying Heck v. Hunphrey, 512

U S 477 (1994)). Accordingly, MDade’ s clains have not accrued.
See id. The judgnent of the district court is AFFI RVED

This court issues McDade a sanctions warning. Under 28
US C 8§ 1915(g), the “affirmance of a district court dism ssal

as frivolous counts as a single ‘strike.”” Adepegba v. Hanmons,

103 F. 3d 383, 388 (5th G r. 1996). Having already accunul ated an
earlier strike, see McDade v. Brown, No. 1:99-CV-274 (E.D. Tex.

July 29, 1999), MDade now has accunul ated at | east two strikes.
This court cautions McDade that if he accurulates a third

“strike,” he will not be able to proceed in forma pauperis in any

civil action or appeal filed while he is incarcerated or detained
inany facility unless he is under inmm nent danger of serious
physical injury. See 28 U S.C. § 1915(9g).

AFFI RVED;  SANCTI ONS WARNI NG | SSUED.



