IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20579
Conf er ence Cal endar

EUGENI O MARTI NEZ,
Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ee.
Appeal fromthe United States District Court

for the Southern District of Texas
USDC No. H 99-Cv-1611

~ April 10, 2001
Before JOLLY, H G3E NBOTHAM and JONES, Circuit Judges.
PER CURI AM *

Eugeni o Martinez, Texas prisoner #681389, obtained a
certificate of appealability to appeal the district court’s
dism ssal of his 28 U S.C. § 2254 petition on the sole issue
whet her he had failed to exhaust his state renedies. Martinez
argues that he filed this third state habeas petition after the

Texas First Court of Appeals affirmed his conviction. Martinez

al so argues that his counsel was ineffective. The latter issue

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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is not before the court. Lackey v. Johnson, 116 F.3d 149, 151-52

(5th Gir. 1997).

This court reviews the district court’s determ nations of
| aw de novo and its findings of facts for clear error. Enery v.
Johnson, 139 F.3d 191, 195 (5th Cr. 1997). WMartinez filed his
third state habeas petition before the mandate issued in his
direct appeal. Because the direct appeal was not yet final, the
Texas Court of Crimnal Appeals was wi thout jurisdiction to

consider Martinez' s state habeas application. Ex parte Johnson,

12 S W3d 472, 473 (Tex. Cim App. 2000). Martinez failed to
present his clains in a procedurally proper manner under state
law. He therefore failed to exhaust his available state

remedies. Mercadel v. Cain, 179 F.3d 271, 275 (5th CGr. 1999).

Accordingly, the judgnent of the district court dism ssing the
petition for failure to exhaust is

AFFI RVED.



