IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-20629

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
ver sus

GREGCORY BATI STE MOSLEY,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
(H 99- CR-609-1)

July 31, 2001

Bef ore H GGE NBOTHAM and BENAVIDES, Circuit Judges, and LITTLE, "
District Judge.

PER CURI AM **

Def endant Gregory Batiste Msley challenges his ten-year
sentence for his conviction of using and carrying a firearmduring
and inrelation to a crinme of violence (bank robbery).! He argues

that the use-of-a-firearmstatute under whi ch he was convi cted, 18

District Judge of the Wstern District of Louisiana, sitting by
desi gnati on.

“Pursuant to 5THQR R 47.5, the court has determined that this opinion
should not be published and is not precedent except wunder the Ilinmted
circunstances set forth in 5THQR R 47.5.4.

1 See 18 U.S.C. § 924(c) (1) (A).



U S. C section 924(c)(1)(A), creates three separate offenses, the
el ements of which nust be stated in the indictnent and proved to a
jury. Each of fense would have one distinct elenent: using and
carrying a firearm brandishing a firearm or discharge of a
firearm?

The district court, however, treated these three factors as
sentencing factors rather that el enents of distinct crinmes. Thus,
al t hough Mosl ey pl eaded guilty only to using and carrying a firearm
during and in relation to a bank robbery, the district judge
sentenced himafter finding that a firearm was di scharged during
the course of the bank robbery. The finding that a firearm was
di scharged raised Msley’'s sentence from five years—the m ni num
statutory sentence for using or carrying afirearm+to ten years—the
m ni mum statutory sentence for discharge of a firearm?® Before
pl eadi ng guilty, however, Mosley had been infornmed by the district
court that the statutory m ni num sentence was five years.

We nust reject Misley’'s challenge to the district court’s
treatnent of discharge of a firearmas a sentencing factor. This
circuit has recently joined our sister circuits in holding that

brandishing a firearm and discharging a firearm are sentencing

2 See 18 U.S.C. & 924(c) (1) (A (1)-(iii).

3See 18 U.S.C. 8 924(c)(1)(A). The Sentencing Guidelines require that the
def endant be given the mninum statutory sentence when convicted under section
924(c)(1)(A). See U S. S.G 2K2.4(a)(2) (2000).
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factors rather than elenents.* Thus, the district court did not
err in sentencing Mdsley to a ten-year sentence on his firearm
count .

We agree with Mosl ey, however, that the district court erred
in conducting the plea colloquy by failing to informMosley of the
correct statutory mninum sentence.?® The governnent does not
contest Msley's claim that the error requires vacatur of the
guilty plea.

We VACATE Mosley’'s plea of guilty to using and carrying a
firearmduring and in relation to a crine of violence and REMAND

this case to the district court.

4 See United States v. Barton, 2001 W 765829, *6-8 (5th Cr. July 9,
2001) .

5 See United States v. Still, 102 F.3d 118, 122 (5th Cr. 1996).
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