IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20717
Conf er ence Cal endar

ESEQUI EL RODRI GUEZ,
Pl ai ntiff-Appellant,
ver sus

BABBI LI ANANDA; U.S. STAFF
ATTORNEY' S OFFI CE

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 00-CV-246

February 13, 2001
Before SM TH, BARKSDALE, and EM LIO M GARZA, Circuit Judges.
PER CURI AM *
Esequi el Rodriguez, Texas prisoner # 421876, appeals the
dismssal of his in forma pauperis (“IFP’) 42 U S. C. § 1983

| awsuit asserting that he has been denied nedical treatnent. The
district court determned that Rodriguez was barred from
proceeding | FP by the “three-strikes” provision of the Prison
Litigation Reform Act, 28 U . S.C. § 1915(g), because, on at | east
four prior occasions, he has filed civil |awsuits which have been

di sm ssed as frivolous or for failure to state a claim

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Rodri guez does not challenge this determ nation, and any argunent
that the district court’s finding was error is waived. See Yohey
v. Collins, 985 F.2d 222, 223-24 (5th Cr. 1995). Instead,

Rodri guez asserts that his lawsuit was not a 42 U . S.C. § 1983
action but was a 28 U. S.C. § 2254 habeas corpus petition. He is
incorrect. See Preiser v. Rodriguez, 411 U S. 475, 500 (1973);

see also Carson v. Johnson, 112 F.3d 818, 820-21 (5th G r. 1997).

Rodri guez has made no showi ng that he was in imm nent danger
of serious physical injury at the tine the instant suit was
filed, and he has therefore failed to denonstrate any error in
the district court’s dismssal. See 28 U S.C. § 1915(g); Banos
v. OQ@iin, 144 F.3d 883, 884-85 (5th G r. 1998). Rodriguez is
t hus BARRED from proceeding | FP under 28 U. S.C. 8§ 1915(g), his
| FP status is REVOKED, and he may not bring a civil action or
appeal a judgnent in a civil action or proceedi ng under 8§ 1915
whil e incarcerated or detained in any facility, unless he is
under i nmm nent danger of serious physical injury. See 8§ 1915(g).
The appeal is DI SM SSED

Rodri guez has 30 days fromthe date of this opinion to pay
the full appellate filing fee of $105 to the clerk of the
district court, should he wish to reinstate his appeal.
Rodriguez’s notion for release pendi ng appeal is DEN ED
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