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CHARLES ROGERS, ET UX, Individually, and
as Next Friends of Janmes Rogers,
a mnor; JAMES ROCERS,
Pl ai ntiffs-Appellants,
vVer sus

HYATT | NTERNATI ONAL, | NC.; HYATT CORPORATI ON;

MONTGOMVERY KONE, | NC.; HYATT | NTERNATI ONAL-
LATI N AMVERI CA, LTD.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(H 99- CV-4215)

March 6, 2001

Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Appel lants contest the FED. R Cv. P. 12(b)(6) dism ssal of
their clains against Hyatt International, Inc. W AFFIRM

| .

Appellants originally filed this action in Texas state court

against Hyatt International, I nc., Hyatt Corporation, and

Mont gonery Kone, Inc., alleging that Janmes Rogers, while a guest at

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



the Hyatt Regency CGuatenmala, was injured in an elevator. They
presented cl ai ns for negligence, gross negligence, and viol ati on of
the Texas Deceptive Trade Practices Act.

After this action was renoved to federal «court, Hyatt
International filed a “Mtion to Dismss for Lack of Personal
Jurisdiction, Mtion to Dismss for Forum Non Conveniens, and
Original Answer”. (Enphasis added.) One defense raised in its
answer asserted, pursuant to Rule 12(b)(6), that Appellants’ second
anended conplaint failed to state a clai mupon which relief could
be grant ed.

Appellants filed a third anmended conplaint, adding Hyatt
International -Latin Anmerica, Ltd. (Hyatt-Latin Anmerica) as a
defendant. This followed a scheduling conference at which Hyatt
I nternational advised Appellants that Hyatt-Latin Anerica is the
proper defendant. The third anmended conpl aint cl ained: Janes
Rogers, while a registered guest at the Hyatt Regency Cuatenal a,
was injured when an elevator in which he was a passenger dropped
unexpectedly after the doors opened; “[t]he actions of Defendants
and their subsequent failure to renedy violate the ... Texas
Deceptive Trade Practices Act”; “[t]he actions of Defendants were
negligent and proximately caused Plaintiffs to suffer personal
injuries”; and “[t]he actions of Defendants were grossly

negli gent”.



Thereafter, Appellants responded to Hyatt International’s
nmotions to dismss for | ack of personal jurisdiction and for forum
non conveniens; the response, however, did not address Hyatt
International’s Rule 12(b)(6) —failure to state a cl ai m—defense
inits answer.

In answer to the third anended conpl aint, Hyatt I|International
again raised a Rule 12(b)(6) defense. Thereafter, Hyatt
International filed a reply to Appellants’ response in opposition
to its nmotions to dismss, attaching the deposition of its
corporate representative, describing the corporate structure of
Hyatt International and Hyatt-Latin Anerica.

Less than one week later, the district court dismssed
Appel lants’ clainms: against Hyatt-Latin America, based on forum
non conveniens; and against Hyatt International and Hyatt
Corporation, for failure to state a clai mupon which relief could
be granted. Appel lants’ cl ains against Mntgonery Kone were
di sm ssed wi thout prejudice. The district court concluded that the
allegations in the third anended conplaint failed to support a
claim that would entitle Appellants to relief against Hyatt
I nternational, because the alleged facts denonstrated that Rogers’
injuries and all events | eading up to those injuries, includingthe
servicing of the elevator, occurred in Guatemala, and that Hyatt-
Latin Anmerica was a whol | y-owned, independent corporation, having

no connection with Hyatt International.



Pursuant to Rule 59, Appellants noved for relief from the
j udgnent, contending that the dism ssal of Hyatt International was
i nproper because Hyatt-Latin Amrerica “appear[ed] to be” the alter
ego of Hyatt International. |In support, Appellants attached the
deposition of Hyatt International’s corporate representative
(previously submtted, as noted, to the district court with Hyatt
International’s reply in support of its notions to dismss) and a
letter fromHyatt International’s president to its insurer, asking
it to respond on behalf of Hyatt International and Hyatt-Latin
Anmerica to Appellants’ pre-suit denmand. Appel ants’ notion was
deni ed.

.

Appel I ant s chal | enge only t he di sm ssal of Hyat t
International, contending: their conplaint stated valid clains;
and the evidence submtted in support of their Rule 59 notion
rai ses factual issues regarding Hyatt International’s invol venent
in the managenent and operation of Hyatt-Latin America (as noted,
di sm ssed on forum non conveni ens grounds) and the Hyatt Regency
Guat emal a.

“We reviewthe district court’s conclusion that the plaintiff
failed to state a claimon which relief may be granted de novo”.

Jones v. Geninger, 188 F.3d 322, 324 (5th G r. 1999). D sm ssal

is proper “when it is clear that the plaintiff can prove no set of



facts in support of his claimthat would entitle himto relief”.
| d. (enphasis added).

O course, if “matters outside the pleading are presented to
and not excluded by the court” in support of a Rule 12(b)(6)
motion, it “shall be treated as one for summary judgnent”. FED. R
GQv. P. 12(b). “[We review the grant of such a notion just as we
woul d any ot her grant of summary judgnent —that is, we reviewthe
grant of sunmmary judgnent de novo and apply the sane | egal
standards as the district court”. Songbyrd, Inc. v. Bearsville
Records, Inc., 104 F.3d 773, 776 (5th G r. 1997). Summary j udgnment
IS pr oper “if t he pl eadi ngs, deposi tions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law'. Feb. R CQv. P. 56(c).

It is not clear fromthe district court’s opinion whether, in
di sm ssing Hyatt International, it considered the depositionof its
corporate representative. Cf. Collins v. Mrgan Stanley Dean
Wtter, 224 F.3d 496, 498-99 (5th G r. 2000) (noting approvingly
that other circuits have considered docunents attached to notions
to dismss as “part of the pleadings if they are referred to in the
plaintiff’s conplaint and are central to her clainf (enphasis
added; internal quotation marks and citation omtted). The

district court’s opinion cites the standards for considering a Rul e



12(b) (6) notion and then states: “[a]fter exam ning pl eadi ngs, the
Court is of the opinion that Hyatt International and Hyatt
Corporation are not true parties to the instant suit”. It also
states, however: “Hyatt Latin America is a wholly-owled,
i ndependent corporation having no connection wth Hyatt
I nternational or Hyatt Corporation”. (Enphasis added.) The |atter
statenent is not supported by any allegation in the third anended
conplaint, which contains no factual allegations regarding
owner shi p or managenent of the Hyatt Regency Guatemal a, or control
over the elevator in issue.

In any event, we can affirm the judgnent on any ground
supported by the record. E.g., McGuder v. WIIl, 204 F. 3d 220, 222
(5th Gr. 2000). Appellants do not maintain they either received
i nadequate notice that the district court would consider matters
outside the pleadings or were denied an opportunity to present
evidence in opposition. See FED. R Qv. P. 12(b) (when notion to

dism ss treated as one for summary j udgnent because matters outside

pl eading are presented to, and not excluded by, the court, *“al
parties shall be given reasonable opportunity to present all
material nmade pertinent to such a notion by Rule 56”). | ndeed,

Appellants relied in district court on the deposition of Hyatt
International’s corporate representative, which they submtted in

support of their Rule 59 notion, in support of their contention



that dism ssal was inproper because Hyatt-Latin America is the
alter ego of Hyatt International.

The district court did not err by dismssing Appellants’
clains against Hyatt International, because Appellants did not
allege, and there is no evidence, that Hyatt |International owned,
managed, operated, or controll ed t he managenent or operation of the
Hyatt Regency Guatemal a. Appellants’ reliance on the letter from
Hyatt International toits insurer, asking it to respond on behal f
of Hyatt International and Hyatt-Latin Anerica to Appellants’ pre-
suit demand, is not an adm ssion that Hyatt International is a
proper party to this action. And, the deposition of Hyatt
International’s corporate representative does not support
Appel l ants’ assertion that Hyatt-Latin Anerica is the alter ego of
Hyatt International. She testified: Hyatt International is a
hol di ng conpany, headquartered in Chicago; it holds stock in other
conpani es which manage hotels outside the United States, Canada,
and the Carribean; it owns 100% of the stock of Hyatt-Latin
America, which was incorporated in the Cayman Islands; it did not
devel op the Hyatt Regency Guatemal a; Hyatt-Latin Anerica was hired
by the owner, a Guatenal an conpany, to nmanage the hotel; Hyatt
International drafted the nmanagenent agreenent between the
Guatemal an hotel owner and Hyatt-Latin Anerica; one of Hyatt
International’s directors serves on the board of directors for

Hyatt Latin-Anmerica; three of the six directors of Hyatt-Latin



Anmerica are officers of Hyat t | nt ernati onal ; and Hyatt
I nternational board neetings are held in Chicago, while Hyatt-Latin
Anerica’ s are held in the Cayman | sl ands.

In sum Appellants neither pleaded, nor does the evidence
support, any duty owed to Appellants by Hyatt International.
Accordingly, the district court did not err by dismssing Hyatt
| nt ernati onal .

L1,
For the foregoing reasons, the judgnent is

AFF| RMED.



