IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20869
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ARMANDO NMACI N- HERRERA,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. H- 00-CR-359-1
~ June 15, 2001

Bef ore WENER, DeMOSS, and DENNI'S, G rcuit Judges.
PER CURI AM *

Armando Maci n-Herrera (Macin) appeals his conviction and
sentence following a guilty plea for illegal reentry follow ng a
deportation. See 8 U.S.C. § 1326. Macin argues that (1) he
shoul d have received only a two-year sentence, because the
indictnment failed to allege as an elenent of the offense that he
was an aggravated felon; and (2) the indictnment was defective
because it failed to allege a general intent nens rea.

Maci n acknow edges that his first argunment is forecl osed by

the Suprenme Court’s decision in Al nendarez-Torres v. United

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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States, 523 U. S. 224 (1998), but he seeks to preserve the issue
for Suprenme Court reviewin light of the decision in Apprendi v.
New Jersey, 530 U. S. 466 (2000). Apprendi did not overrule
Al mendarez-Torres. See Apprendi, 530 U S. at 487-90; United
States v. Dabeit, 231 F.3d 979, 984 (5th Cr. 2000), cert.
denied, 121 S. . 1214 (2001). Macin's argunent is forecl osed.
Maci n chal | enges the all eged nens rea om ssion for the first
time on appeal. This court has upheld the sufficiency of an
i ndi ctment that contained substantially identical |anguage to
Macin’s indictnment. See United States v. Guzman- Ccanpo, 236 F. 3d
233, 239 n.13 (5th CGr. 2000). Accordingly, this argunent is
foreclosed as well. Macin' s conviction and sentence are

AFF| RMED.



