IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20980
Summary Cal endar

VENEN J OHNSCN,
Pl ai ntiff-Appellant,
ver sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON;

J.N. BARRATT; V.M PORTER, EATON,
Nurse; VH TE, Nurse,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H- 98- CV-3779

 June 19, 2001
Before SM TH, BENAVI DES, and DENNI'S, Crcuit Judges.
PER CURI AM *
Wenen Johnson, Texas state prisoner # 578302, argues that
the district court erred in dismssing his 42 U S.C § 1983
conplaint for failure to state a clai mupon which relief can be
granted in light of his allegations that he was deni ed adequate

medi cal care by the prison nedical staff and adm ni strators.

Johnson argues that his hand was permanently injured as a result

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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of the nedical staff’s failure to provide hi mw th adequate
medi cal treatnent after he underwent surgery on his hand for
carpal tunnel syndrone. He further argues that the district
court erred in nmaking credibility findings based on evidence
presented at the Spears™ hearing.

Revi ew of the district court’s judgnent dism ssing an action

for failure to state a claimis de novo. See Moore v. Carwel |,

168 F.3d 234, 236 (5th GCr. 1999). Al of the plaintiff’s
factual allegations are accepted as true, and a dismssal wll be
upheld only if it “appears that no relief could be granted under
any set of facts that could be proven consistent with the
all egations.” 1d.

Prison officials violate the constitutional proscription
agai nst cruel and unusual puni shnent when they denonstrate
deli berate indifference to a prisoner’s serious nedical needs,
whi ch reflects an unnecessary and wanton infliction of pain.

Wlson v. Seiter, 501 U S. 294, 297 (1991). A prisoner’s nere

di sagreenent with the nedical treatnent given does not rise to

the level of a constitutional violation. See Varnado v. Lynaugh,

920 F.2d 320, 321 (5th Cr. 1991).

Johnson has not shown that the district court erred in
dism ssing his conplaint for failure to state a clai mupon which
relief may be granted. Johnson was allowed to develop his
allegations in responses to interrogatories and by testifying at
the Spears hearing. The nedical records, which were admtted

into evidence as business records, support Johnson’s factual

" Spears v. MCotter, 766 F.2d 179 (5th Cir. 1985).
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al l egations concerning his pain and suffering and the objective
synptons that he was experiencing after his surgery. The records
confirm Johnson’s allegation that his | eft hand becane swol | en

af ter he underwent surgery.

However, Johnson’s hospital nedical records, which were not
prepared by the defendant prison nedical personnel, also show
that objective testing established that there was no infection in
Johnson’s hand following his surgery. Although he was being
treated at the hospital, the records reflect that Johnson
continued to experience synptons of swelling, trenor, and
nunbness, synptons which the hospital physician attributed to
probabl e Refl ex Synpathetic Disorder, a potential conplication
follow ng surgery for carpal tunnel syndronme. Johnson assertion
that his problens were caused by an infection was nerely his
uneducat ed and erroneous opi ni on.

Because there was undi sputed objective nedi cal evidence that
hi s hand was not infected, Johnson’s conclusional allegation,

t hat he devel oped an infection as a result of inproper treatnent
by the prison nedical staff, failed to state a claimthat the
defendants acted with deliberate indifference to Johnson’s

medi cal condition.

Furt her, Johnson has not disputed that the nedical records
reflect that he received continual nedical treatnment to correct
t he probl ens devel opi ng after his surgery. Johnson’s nere
di sagreenent with the type and adequacy of the treatnent
provi ded, even if the treatnent given involved sone degree of

negl i gence or nedical mal practice, does not state a
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constitutional claimbased on deliberate indifference. Var nado,
920 F.2d at 321. The district court did not err in dismssing
the conplaint for failure to state a clai mupon which relief can
be grant ed.

By failing to brief his clains made in the district court
regarding retaliation, the denial of his grievances, and ot her
clainms of deliberate indifference to his nedical needs unrel ated

to the post-surgical treatnent of his hand, Johnson has abandoned

those clains. See Yohey v. Collins, 985 F.2d 222, 224-25 (5th
Cr. 1993).
Johnson’s notion for appointnment of counsel is DEN ED

AFFI RVED.



