UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20986
Summary Cal endar

ARTURO EDELM OR FLORES
Pl ai ntiff-Appellant,

VERSUS

DOUGLAS DRETKE; ET AL
Def endant s,

BENNI E, Correctional Oficer 111;
AGUI LAR, Captain; RALPH BENNETT

Def endants - Appel |l ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(No. H 98-CVv-2151)

Novenber 14, 2001
Bef ore DeMOSS, PARKER, and DENNI'S, G rcuit Judges.

PER CURI AM *
Plaintiff-Appellant Arturo E. Flores appeals the district

court’s dismssal of his suit under 42 U S.C. §8 1983, an action

all eging violations of his Eighth Anrendnent right to be free from

" Pursuant to 5THCQR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



cruel and unusual punishnment. The district court found that
Flores had failed to show that he was injured by the rough
handl i ng he recei ved by Defendants and for that reason determ ned
that Flores’s conplaint did not state a claimfor relief. W
di sagree with this determ nation and reverse and remand for
further proceedings.

In brief, Flores in late 1997 fell froma truck while
| oadi ng sacks of cotton seed, the fall apparently causing himto
| ose consciousness. Flores conplains that he was ki cked and
abused by a corrections officer, Ralph Bennett, while on the
ground followng the fall and that a kick fromthe officer
severely injured his right eye. Bennett called nedical personnel
and an unnaned field supervisor to Flores’s aid, but Flores
contends that they also abused him Followng his return to
prison, Flores contends that he was assigned to admnistrative
segregati on when he refused to sign paper representing that his
fall was caused by another inmate. This suit was initiated
al nost a year later. The district court heard testinony on
Flores’s clains in |l ate 2000 and thereafter announced that an
order of dism ssal would be forthcomng. Flores nade a tinely
appeal .

The district court was not clear about the provision under
which it was dismssing Flores’s suit. But under either of the

t hen-applicable rules--28 U S.C. 8§ 1915(e)(2) and Fed. R Cv. P



12(b)(6)--we review a district court’s dism ssal de novo. See
Moore v. Carwell, 168 F.3d 234, 236 (5th Cr. 1999). \Wether
there was excessive force in violation of the Ei ghth Amendnent
depends on if the force was used in a “good-faith effort to
mai ntain or restore discipline” or instead was nerely gratuitous.
See Hudson v. McMIlian, 503 U S 1, 7 (1992). An inmate need
not show serious injury to make out a claimfor excessive force,
but any injury suffered nust be nore than de m ninus. See Gonez
v. Chandler, 163 F.3d 921, 923 (5th Gr. 1999). In his anended
conplaint, Flores contends that while sem conscious and unable to
nmove Bennett kicked himin the head, causing damage to Flores’s
eye, which required several nonths’ nedical treatnent. Such
force cannot be part of any appropriate effort to maintain
di scipline, so we nust conclude that Flores had sufficiently
all eged a constitutional violation. The sane holds for Flores’'s
al | egations agai nst an unnaned field supervisor and the attending
medi cal personnel. Flores states that those persons al so ki cked
hi mand that they dragged himto the anbul ance, further
exacerbating Flores’s injuries. That he does not allege that he
sustained a serious injury at those individuals hands is not
fatal to Flores's excessive force claim

The district court correctly dism ssed Flores’s other
clainms, however. Being placed in adm nistrative segregation

cannot give rise to a cognizable constitutional injury. See



Luken v. Scott, 71 F.3d 192, 193 (5th G r. 1995). And we agree
wth the district court’s refusal to appoint counsel, this case
bei ng strai ghtforward and Fl ores havi ng nanaged to represent
hinmself up to this point. See U ner v. Chancellor, 691 F.2d 209,

213 (5th Gir. 1982).
AFFI RVED | N PART, REVERSED | N PART, AND REMANDED.



