IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-21000

Summary Cal endar

AETNA CASUALTY & SURETY COMPANY,
Pl ai ntiff-Appellee,
vVer sus
CREYSTAR CAPI TAL PARTNERS L. P.; ET AL.,
Def endant s,

BROOKHOLLOW VENTURE LTD., doi ng busi ness as
C nnanon Square Apartnents,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
(H 98- CV- 1585)

June 22, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM ~
Appel I ant Brookhol |l ow Venture Ltd. appeals from a grant of
summary judgnent in favor of appellee Aetna Casualty & Surety Co.

declaring that Aetna has no duty to indemify Brookhollow for

"Pursuant to 5THQR R 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



damage to the foundations and interiors of its G nnanbn Square
Apartnments. W affirm
I

Brookhol l ow owns and G eystar manages the C nnanon Square
Apartments in Harris County, Texas. Both were insureds under an
all risk policy covering the C nnanon Square Apartnents issued by
Aet na. Wen Geystar discovered that several wunits of the
apartnents had sunk and their floors were uneven, Brookhollow
i nvestigated and discovered that plunbing |eaks had caused the
subsi dence of the units’ foundations and danage to the buil di ngs’
interiors. Apparently, an underground pipe |eak had caused the
earth beneath sonme apartnent buildings to swell, which in turn
caused shifting of the foundations of the buil dings.

Br ookhaven sought coverage for the damage under its all risks
policy with Aetna. In response, Aetna sued for a declaratory
judgnent of no duty to indemify. The district court granted
summary judgnent to Aetna with respect to the damage to the
foundations and interiors.? The district court dismssed the
remai ning clainms, including all of the clains involving Geystar,
pursuant to a settlenent. The district thus entered a final

j udgnent, and Brookhol | ow appeal ed.

! The parties had raised several other clains, including clains for
pl unbi ng repairs and extra-contractual clains.
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We reviewthe grant of sunmary judgnent de novo. There are no
material factual disputes. Aet na concedes, for purposes of its
summary judgnment notion, that the damage to the apartnents was
caused by a pipe leak that caused the ground underneath the
apartnents to either swell or subside, which in turn caused the
shifting of the foundations. The dispute is over the
interpretation of the insurance policy, which is a question of |aw.

Under Texas law, we apply the sane rules of construction
governing other contracts.? We enforce unanbiguous text as
witten. If, however, the contract is subject to two or nore
reasonable interpretations, it is anbiguous, and we nust construe
the policy | anguage strictly in favor of the insured.?

In this case, the policy “insures against all risks of direct
physical loss to the insured property from any external cause
except as hereinafter excluded.” The relevant exclusion, called
Exclusion J, excludes “loss caused by or resulting from .
settling, cracking, bulging, shrinking or expansion of pavenents,
foundations, walls, floors, roofs or ceilings.”

Foll ow ng Texas law, as we nust, we hold that Exclusion J
unanbi guously excludes Brookhaven's | oss. Texas courts have
repeatedly held that exclusions virtually identical to Exclusion J

renmove coverage for damages from settling or sinking of

2 See Bal andran v. Safeco Ins. Co. of Anerica, 972 S.W2d 738, 740-41 (Tex.
1998).

3 See id. at 741.



foundations, even if the settling or sinking is caused by sone
external force.* As one Texas court stated, “The fact that the
settling of the foundation and the cracking of the walls and
foundati on were brought about by a water leak is imuaterial.”®
Thus, Aetna’s concession that the water | eak was the ultimte cause
of the loss is immterial. Since the settling of the foundationis
the source of the |loss, Exclusion J applies, and Aetna has no duty
to indemify Brookhollow for the damage to its apartnents’
foundations and interiors.
1]

Br ookhol | ow argues that Exclusion J cannot apply here since
the exclusion of “loss caused by or resulting from. . . settling,
cracki ng, bul gi ng, shrinking or expansi on  of pavenents,
foundations, walls, floors, roofs or ceilings”® cannot include | oss
to pavenents, foundations, walls, etc., because if Aetna had neant

“loss to” rather than “loss caused by or resulting fronf it would

have said so. |In support of this argunent, Brookhollow points to
Limtation 10(C), which states that “pavenents . . . are not
covered against |oss caused by . . . pressure or weight of ice or

4 See Bentley v. Nat’'l Std. Ins. Co., 507 S.W2d 652, 654-55 (Tex. Civ.
App. —Yco 1974); see also Zeidan v. State FarmFire & Casualty Co., 960 S.W2d
663 (Tex. App.—El Paso 1997); Lanbros v. Std. Fire Ins. Co., 530 S.W2d 138, 140
(Tex. Gv. App.-San Antoni o 1975).

5 General Ins. Co. of Anerica v. Hallmark, 575 S.W2d 134, 136 (Tex. G v.
App. —Eastl and 1979).

6 Enphasi s added.



wat er.” Brookhol | ow argues that this exclusion woul d be surpl usage
if Exclusion J covered |oss to pavenents, foundations, etc.

W di sagree. Brookhol low s reading of the policy fails to
make sense of the context in which these words appear. Brookhol | ow
ignores the fact that Exclusion J applies only to | osses caused by
or resulting from “settling, cracking, bulging, shrinking or
expansi on” of foundations. Thus, our reading of the policy does
not rewite Exclusion J to exclude all damage to foundations; we
read its plain language to exclude only damages caused by settling,
cracking, and so on. Thus, to use Brookholl ow s exanpl es, danage
to a foundation froma fallen tree or a car crash would not be
damage to the foundation “caused by or resulting from settling,
[etc.].”

By the sanme logic, Limtation 10(C) is not surplusage. | t
adds “pressure or weight of ice or water” to the |list of excluded
causes of loss to pavenent. Further, Brookholl ow takes Limtation
10(C) out of context. |In context, it is clear that the limtation
i s designed to excl ude damage caused by wi nd, precipitation, or the
surgi ng of surface water agai nst structures near open water.’

|V

" In its entirety, Limtation 10(C) reads, “Fences, pavenents, outdoor
swi mmi ng pool s and rel ated equi pnent, retaining walls, bul kheads, piers, wharves
or docks are not covered agai nst |oss caused by freezing or thaw ng, inpact of
watercraft, or by pressure or weight of ice or water whether driven by wind or
not.”



For the foregoing reasons, the judgnent of the district court

i s AFFI RMVED.



