IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-21022
Summary Cal endar

EDDI E L. PRATT,
Pl ai ntiff-Appellant,

ver sus

JOE MYERS MOTORS- THREE, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas
(No. 99-CV-3951)

May 18, 2001

Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM !

Plaintiff-Appellant Eddie L. Pratt (“Pratt”) appeals the
di sm ssal of her enploynent-discrimnation |awsuit against
Def endant - Appel | ee Joe Myers Motors-Three, Inc. (“Joe Myers”). As
we agree with the district court that the parties are bound by a
valid arbitration agreenment which bars litigation of Pratt’'s

clains, we affirm

IPursuant to 5THCIR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THC R R 47.5.4.



FACTS AND PROCEEDI NGS

Pratt filed suit against her forner enployer, Joe Mers,
al l eging enpl oynent discrimnation on the basis of sex and race.
Joe Myers filed a notion to dismss Pratt’s clainms on the ground
that they were barred by an arbitration agreenent between the
parties contained in the “Di spute Resol ution Progrant (the “Plan”)
set forth in an enployee handbook received by Pratt at the
begi nni ng of her enploynment. The Pl an unanbi guously states that it
is the “exclusive procedural nmechanismfor the final resolution of
all disputes falling withinits terns.”

The district court converted the notion to dismss into a
nmotion for summary judgnent. Inits initial nmenorandumopini on and
order, the district court determned that the Plan conprises an
agreenent to arbitrate that enconpasses this enploynent-
discrimnation dispute. Noting that (1) by its terns, the Plan is
bi ndi ng only on “t he Conpany,” which is defined by the Plan as “Joe
Myers Deal erships,” its subsidiaries, and “any electing entity,”
(2) “Joe Myers Deal erships” is not alegal entity, and (3) no party
subm tted evidence that Joe Myers Mdtors-Three, Inc. is either a
subsidiary of “Joe Myers Deal erships” or an “electing entity,” the
district court concluded that it was uncertain whether a contract
exi sted between Joe Myers and Pratt. Accordingly, the district

court denied Joe MWers's notion for summary judgnent, ordered



arbitration on this sole issue,? and stayed the proceedings. The
district court nade clear that if the arbitrator determ ned that
both parties are bound by the terns of the Plan, then Pratt’s
| awsuit nust be di sm ssed.

After the arbitrator determ ned that both parties were bound
by the Plan, the district court entered a second nenorandum opi ni on
and order in response to Pratt’s objection to arbitration and
nmotion for reconsideration. The district court denied Pratt’s
motions after concluding that “there are no |egal constraints
external to the parties’ agreenent that foreclose arbitration of
Pratt’s clains.” The district court subsequently dism ssed Pratt’s
case wWith prejudice, and this appeal foll owed.

.
ANALYSI S

A. St andard of Revi ew

We review the district court’s grant of summary judgnent de
novo, applying the sane standard as the district court.® Under the
famliar sunmary-judgnment standard, a notion for sumrmary judgnent

is properly granted only if there is no genuine issue as to any

2A challenge to the formation of the contract in general
rather than to the validity of the arbitration clause nust be
deci ded by arbitration under the Federal Arbitration Act (“FAA’).
See RM Perez & Assoc., Inc. v. Welch, 960 F.2d 534, 538 (5th Cr.
1992) .

3Shackel ford v. Deloitte & Touche, LLP, 190 F. 3d 398, 403 (5th
Cr. 1999).




material fact.? In deciding whether a fact i ssue has been creat ed,
we nust viewthe facts and the inferences to be drawn therefromin
the |ight nost favorable to the nonnoving party.® Furthernore, we
must review all of the evidence in the record, but nmake no
credibility determ nations or weigh any evi dence.®

B. Exi stence of a Valid Arbitration Agreenent

Pratt challenges the district court’s ruling that the parties
are bound by an arbitration agreenent that bars litigation of her
enpl oynent -di scrimnation suit. To determne the nerits of this
claim we nust conduct a two-step inquiry. First, we nust
determ ne whether the parties agreed to arbitrate this dispute;
second, if we conclude that the parties agreed to arbitrate, we
must consi der whether any federal statute or policy renders the
clainms nonarbitrable.’

1. Adgreenent to Arbitrate

Pratt raises two objections to the district court’s
determnation that the parties are bound by an agreenent to
arbitrate. First, Pratt challenges, on various grounds, the

exi stence of a contract between her and Joe Myers. Second, Pratt

‘“Fed. R CGiv.P. 56(c); Celotex Corp. v. Catrett, 477 U S. 317,
322 (1986).

See d abi sionptosho v. Cty of Houston, 185 F.3d 521, 525
(5th Cr. 1999).

Reeves V. Sanderson Plunbing Products, Inc., 530 U S. 133,
135 (2000) (citations omtted).

'See R M Perez, 960 F.2d at 538 (citation omtted).
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contends that even if the Plan is a valid contract, it is not an
agreenent to arbitrate because the | anguage of the Plan, according
to Pratt, makes arbitration voluntary rather than mandatory. W
w Il consider each argunent in turn.

a. Chal | enge to the Contract

Pratt argues that there is no contract between her and Joe
Myers because (1) the plain |anguage of the Plan excludes Joe Myers
and Pratt as parties to the Plan, and (2) by not legally binding
itself to the Plan when Pratt was hired, Joe Myers provided only
“Illusory prom ses” which cannot serve as consideration. W need
not linger long over Pratt’s challenge to the existence of a
contract because, as an attack on the formation of the contract in
general rather than just on the arbitration clause, this claimis
itself subject to arbitration under the FAA 8 Accordingly, the
district court did not err in submtting this issueto arbitration,
or indenying Pratt’s notion to vacate the arbitrator’s ruling that
both she and Joe Myers are bound by the terns of the Plan.

We al so note that the district court, inits second menorandum
and order, alternatively based its ruling on the follow ng
adm ssions nmade by Pratt in her anended conpl aint:

When hired by [Joe Myers] on or about My 18, 1998
[Pratt] received and acknow edged recei pt of an enpl oyee
handbook. The enpl oyee handbook contai ned and descri bed

a Di spute Resol ution Program|[the Plan] that conferred on
[Pratt] certain contractual rights. According to the

8See Rojas v. TK Communications, Inc., 87 F.3d 745, 748 (5th
Cr. 1996).




handbook and [Pratt’ s] witten acknow edgnent,
arbitration of Pratt’s enploynent dispute was optiona
and not nandatory.
(enphasi s added). Pratt’s response to Joe Mers’'s notion for
sunmary judgnent simlarly avers that she “does not dispute that

the Plan confers contractual rights and obligations upon [Pratt]

and [Joe Myers]. In fact, [Pratt] sues [Joe Myers] for violating

her contractual rights . . . including those under the Plan”

(enphasi s added). Accordingly, the district court concl uded that
Pratt has admtted the existence of a contract between her and Joe
Myers.

On appeal, Pratt denies that her statenents qualify as
judicial admssions, and insists that her pleadings only
“hypothetically allege . . . the existence of an additional witten
contract.” Pratt’s attenpt to characterize her assertions as
nothing nore than “alternative legal theories,” however, is
speci ous at best. W agree with the district court that, in
addition to the finding of an existing contract by the arbitrator,
Pratt has admtted the exi stence of a contract between her and Joe

Myers.
b. Exclusivity of the Arbitrati on Renedy

Pratt further contends that even if the Plan is a valid
contract, it is not an agreenent to arbitrate because the | anguage
of the Pl an, according to Pratt, nmakes arbitration voluntary rather
t han mandatory. In support of her contention that the Plan

“expressly authorizes judicial action,” Pratt points to the



fol |l ow ng provision:

Proceedi ngs under the Pl an shall be the exclusive, final
and binding Method by which Disputes are resolved.
Consequently, the institution of a proceeding under this
Pl an shal|l be a condition precedent to the initiation of
any | egal action (including action before an
admnistrative tribunal with adjudicatory powers)?®
agai nst the Conpany and any such action shall be limted
to those under the [Federal Arbitration] Act.

(enphasis added). Pratt then argues that 8 4 of the FAA, which
provides, “[i]f the making of the arbitration agreenent or the
failure, neglect, or refusal to performthe sane be in issue, the
court shall proceed sumarily to the trial thereof[,]” requires
us to remand this case for a jury trial on the issue of
arbitrability.

Pratt, however, “cherry-picks” certain provisions of the FAA
that appear to support her position while ignoring others that
mani festly wundercut it. For exanple, Pratt seizes on 8§ 4's
provision for a jury trial when the “nmaking” of the arbitration
agreenent is at issue, but ignores the surroundi ng | anguage which

makes clear that this provision of the FAA applies in the context

of an action to conpel arbitration:

[Al party aggrieved by the alleged failure, neglect, or
refusal of another to arbitrate under a witten agreement
for arbitration . . . may petition any United States
district court which, save for such agreenent, woul d have

The next paragraph of the Plan clarifies that “it is not
intended nor does it limt in any manner the rights of an enpl oyee
tofileaclaimwth the Equal Enpl oynent Qpportunity Conm ssion or
the Texas Human R ghts Conm ssion.”

9 U.S.C 8§ 4.



jurisdiction . . . for an order directing that such
arbitration proceed in the manner provided for in such
agreenent. . . . filed. I1f the making of the arbitration
agreenent or the failure, neglect, or refusal to perform
the sane be in issue, the court shall proceed summarily
to the trial thereof.?!!

Accordingly, the “legal action” contenplated by the FAA (and thus
permtted by the Plan) is a petition for an order to conpel
arbitration, and not, as Pratt would have it, a freestanding
“Judicial challenge . . . to the ‘making’ of the arbitration
agreenent[.]”

In further support of her contention that the Plan offers
arbitration only as an option and not a requirenent, Pratt relies
on the foll ow ng paragraph of the Pl an:

I f the dispute involves a legally protected right, such
as protection against age, race, sex discrimnation,
sexual harassnent or clains for retaliation and has not
been resolved in Options One [the “Open Door Policy,” or
conplaining through the chain of command], Two [the
“Conference,” or neeting with a conpany representative],
or Three [“Mediation”], you or the Conpany may request
arbitration. Wile you do not have to go proceed t hrough
each of the options in their exact nunerical order, the
Programis designed with nmultiple steps to maxim ze the
possibility of resolution prior to Option [F]our

[“Arbitration”]. Al | outside dispute resolution

processes in this program wll wuse neutral parties

provi ded through the Anerican Arbitration Associ ation.
(enphasi s added). More specifically, Pratt contends that the
phrase “you or the Conpany may request arbitration” can be

interpreted to nean that arbitration is nerely an option, and not

a requirenent.

111 d. (enphasis added).



As an initial matter, we note that federal |aw, conprising
generally accepted principles of <contract |aw, governs the
interpretation of an arbitration clause subject to the FAA, we | ook
to state law only to shape these general principles.? Relying on
these famliar principles, we will enforce a contract according to
its plain neaning, unless such a reading would defeat the
intentions of the parties.®® |In construing a witten contract, we
must give effect to the intentions of the parties as expressed in
the instrunent.

Here, the Plan states unequivocally that it is “intended to
create an excl usive procedural nechanismfor the final resolution
of all disputes falling wthinits terns.” The Plan al so provides
t hat both t he enpl oyees and the enpl oyer “will be bound to use [the
Plan] as the primary and sol e neans of dispute resolution.” As we
have al ready observed, the Plan clearly states that “[p]roceedi ngs
under the Plan shall be the exclusive, final and bi ndi ng net hod by
whi ch Disputes are resolved.” And there can be no doubt that the
agr eenent to arbitrate enconpasses Pratt’s enpl oynent
discrimnation clains, as the Plan makes clear that it applies,

inter alia, to “any legal or equitable claim. . . including .

12GSee Neal v. Hardee's Food Systens, Inc., 918 F.2d 34, 37 n.5
(5th Gir. 1990).

Bl d. at 37.

“State FarmFire & Casualty I nsurance Co. v. Keegan, 209 F.3d
767, 768 (5th Gr. 2000) (citation omtted).
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all egations of: discrimnation based on race, sex . . . [or] sexual
harassnent .”

Pratt’s readi ng of the phrase “you or the Conpany may request
arbitration” to nean that arbitration is nerely optional is
certainly correct in the sense that the Plan does not require that
each and every dispute be arbitrated. It sinply does not follow,
however, that if, under the Plan, arbitration is optional, then so
toois litigation. To the contrary, the Plan expressly limts “any
| egal action” to that provided for in the FAA which in turn
provi des only, under these circunstances, for an action to conpel
arbitration

In sum we are convinced that the obvious intention of the
parties under the Plan was to submt any enploynent dispute that
m ght arise — and not be resolved amcably — to alternative
di spute resolution procedures rather than to resort to traditional
means of litigation to resolve disputes that could not be di sposed
of amcably. W are equally persuaded that, even after according
proper summary-judgnent deference to Pratt, the plain | anguage of
the Plan will admt of no other interpretation than that Pratt is
barred from pursuing her grievances through litigation.
Accordingly, the sunmmary-judgnent record anply supports the
district court’s conclusion that both parties are bound by an
agreenent to arbitrate that enconpasses this dispute.

2. VWhet her any Federal Statute or Policy Renders Pratt’s
Cl ai ns Nonarbitrabl e

10



Pratt correctly states that even if we conclude that the
arbitration agreenent is otherwise enforceable, we nust also
consi der whether any federal statute or policy renders her clains
nonarbitrable.® |In the instant case, Pratt directs us to a Ninth

Circuit case, Craft v. Canpbell Soup Co., which held that Congress

did not intend the FAA to apply to enploynment contracts.!® But
after the parties had filed their briefs in this appeal, the

Suprene Court overruled Craft in Crcuit Gty Stores, Inc. v.

Adans, which squarely held that the FAA applies to enploynent
contracts. In any event, the law is well established in this
circuit that enploynment contracts are subject to the FAA 18
Accordingly, Pratt’s sole argunent with respect to whether any
federal statute or policy renders her clainms nonarbitrable is
forecl osed by binding precedent.
L1,
CONCLUSI ON

For the reasons announced above, the district court’s

dism ssal of Pratt’s clains with prejudice is

AFF| RMED.

15See R M Perez, 960 F.2d at 538.

16177 F.3d 1083, 1091 (9th Cir. 1999) (overruled by Crcuit
Cty Stores, Inc. v. Adans, --- US ---, 121 S. C. 1302 (2001)).

7I'd. at 1306.
8See Roj as, 87 F.3d at 749.
11
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