IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30001
Summary Cal endar

STEVE CAVANAUGH,
Pl ai ntiff-Appellant,
vVer sus
WAL- MART STORES, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Louisiana
USDC No. 5-98-CV-2361

July 27, 2000
Before JOLLY, SM TH, and BENAVI DES, C rcuit Judges.

PER CURI AM *

Thi s appeal presents a defamation clai munder Louisiana | aw.
The plaintiff, Steve Cavanaugh, a forner sales representative of
Frito Lay, Inc., alleges that he was defaned by statenents nade by
enpl oyees of the defendant, WAl-Mart Stores, Inc. Specifically,
Cavanaugh alleges that (1) he was defaned as a result of the

publication of a false statenment nade by Ronald Robinson, a

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



VWl - Mart enpl oyee, and (2) he was defaned by a nunber of other
unidentified Wal-Mart enployees who told other wunidentified
VWal - Mart enployees that his enploynent with Frito Lay was
termnated as a result of his use of a racial epithet. The
district court granted sunmary judgnent for Wal-Mart stating that
the plaintiff “has failed to factually support . . . essentia
el enments” of his claim Finding no error on the part of the
district court, we affirm

Under Louisiana law, a defamation claim has five essentia
el ements: (1) defamatory words; (2) publication (comunication to
soneone ot her than the person defaned); (3) falsity; (4) malice,

actual or inplied; and (5) injury. See Juneau v. Avoyelles Parish

Police Jury, 482 So.2d 1022, 1026 (La.Ct.App.3d Cir. 1986)(citing

Cangel osi v. Schwegnmann Brot hers G ant Super Markets, 390 So. 2d 196

(La. 1980)). As a general rule, defamation “constitutes an
individual tort that does not give rise to solidary liability.”

Manale v. City of New Ol eans, Dept. of Police, 673 F.2d 122, 126

(5th Gr. 1982)(citations omtted). An exception to this general
rul e has devel oped “when an enpl oyee nakes a sl anderous st at enent
within the course and scope of his enploynent.” 1d. (citations

omtted); Melancon v. Hyatt Corp., 589 So.2d 1186 (La.Ct. App.4th




Cir. 1991).! Under such circunstances, “the enployer is solidarily
liable.” 1d.

We start this analysis by noting that the only defendant in
this case is Wal-Mart. Consequent |y, Cavanaugh cannot state a
vi abl e cause of action for defamation based on the conveyance of
the all egedly defamatory statenent from Robi nson to his manager at
Wal -Mart. |If a viable cause of action exists as a result of the
publication of the statenent by Robinson to Wal-Mart, it lies
agai nst Robi nson in his individual capacity, not agai nst Wal - Mart.

W nowturn to the allegation that Wal - Mart defaned Cavanaugh
as a result of conveying the allegedly defamatory statenents of
Robinson to Frito Lay.?2 Accepting the facts as stated in

Cavanaugh’s affidavit and viewing themin the |light nost favorable

!As noted by the Manal e court, a statenent will be deened nade
inthe “course and scope of enploynent” when: (1) it was “primarily
enpl oynent related”; (2) it was reasonably incidental to the
performance of enpl oynent duties; (3) it occurred on the enpl oynent
prem ses; and (4) it occurred during working hours. See Mnal e,
673 F.2d at 125.

2ln his affidavit, Cavanaugh states that he was falsely
accused by Robinson of uttering a racial epithet. The affidavit
goes on to state that as a result of Robinson reporting this
conduct to his manager, Wardell WIIlians, Cavanaugh was confronted
by WIllianms in the presence of his manager at Frito Lay, John
Brewton, with the accusation. In the course of this interview,
Cavanaugh denied uttering the racial epithet. He did, however,
admt to uttering other profanity--a clear violation of Wal -Mart’s
store policy. Consequently, WAl -Mart suspended Cavanaugh fromits
Bossier facilities for ninety days as a result of Cavanaugh’s own
adm ssion that he uttered profanity.



to Cavanaugh, it is clear that WAl -Mart know ngly published a fal se
statenent to Frito Lay (we will assune that Wal-Mart is charged
w th Robinson’s all eged knowl edge of its falsity). It is equally
cl ear, however, that Cavanaugh has failed to show that he suffered
any injury as a result of the publication of this statenent. The
undi sputed evidence in the record indicates that Frito Lay
term nat ed Cavanaugh’s enpl oynent because Wal - Mart woul d not al | ow
him to service its store for ninety days, not because of the
publication by Wal-Mart to Frito Lay that Cavanaugh had used a
racial epithet.® |n short, Cavanaugh has failed to show any injury
resulting fromthe publication of Robinson's allegedly defamatory
statenent to Frito Lay, the only third-party with respect to which
t he record supports a finding of publication.* Thus, Cavanaugh has

failed to denonstrate the existence of genuine issues of materi al

31t appears that Cavanaugh's theory may be that he lost his
job with Frito Lay because Wal -Mart wongfully suspended him from
servicing its facility based on the defamatory charge that he used
aracial epithet--in other words, Wal-Mart is |liable to himbecause
it caused his discharge by wongfully suspending him This theory,
however, does not allege any injury caused by Wal-Mart’'s
publication of a defamatory statenment to Frito Lay; it alleges an
injury based on Wal -Mart’s conduct, not its defamatory words.

“Cavanaugh alleges that as a “result” of losing his job, he
suffered “psychol ogi cal and enotional” injuries. Because these
all eged enotional injuries resulted from the loss of his job
because he could not service WAl -Mart, not fromthe publication of
the defamatory statenent by Wal-Mart to Frito Lay, they are
insufficient to establish injury for purposes of Cavanaugh’'s prim
facie case of defamation, the only claim he brings against
Wal - Mart .



fact regarding an essential elenent of his defamation claim to
wWt, an injury resulting from the defamatory publication, and

VWl -Mart is entitled to judgnent as a matter of |aw. See Spicer v.

Loui si ana Power & Light Co., 712 So.2d 226, 228 (La.Ct.App.4th Gr
1998) (stating that sunmmary judgnent for the defendant s
appropriate if the plaintiff has “failed to factually support an
essential elenent of an action in defamation”).

Addr essi ng the defamation cl ai mof Cavanaugh agai nst Wal - Mart
stemming from the statenments of various unidentified WAl-Mart
enpl oyees, Cavanaugh’s conpl aint states that

since being fired from Frito-Lay[,] the plaintiff has

| earned that enployees at VWAl Mart have repeated the

story that he had been fired because of using the racial

slur. . . . The false and derogatory statenent nmade

against plaintiff by Wal Mart, Inc. and its enpl oyees

have defaned the plaintiff and severely damaged his

reputation in his comunity, particularly in his work

community, since he is a route sal esman and has nunerous

customers.
In his conplaint, Cavanaugh fails to identify any enployee of
Wl - Mart who was responsi bl e for dissem nating this information, or
gi ve any i nformation regardi ng when the i nformati on was conveyed or
for what reason. Further, in response to WAl-Mart’s notion for
summary judgnent, Cavanaugh fails to provide any further evidence
regardi ng these “defamatory statenments.” Consequently, Cavanaugh

has failed to allege sufficient facts to raise a genuine issue

regarding whether the “defamatory statenents” were nade by



VWl -Mart’s enployees during the course and scope of their

enpl oynent. See Wlls v. Shop Rite Foods, Inc., 474 F. 2d 838, 840

(5th Cr. 1973)(stating that under Texas |aw vague unattri buted
statenents of enployees are insufficient to hold their enployer
liable in defamation); Juneau, 482 So.2d at 1027 (stating that
“broad all egationinplaintiff’ s petition of the defendants acts of
def amati on” absent “specific references to defamatory remarks nade
by any of the [defendants]” do not state a cause of action for
defamation). Thus, Wal-Mart is entitled to judgnent as a matter of
law on this claim See Spicer, 712 So.2d at 228.
The judgnent of the district court is therefore

AFFI RMED



