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Before JOLLY, JONES, and SMTH, G rcuit Judges.
EDI TH H JONES, Circuit Judge:”

The Estate of Nelson Guillory (“Quillory”) appeals from
the district court’s dismssal for lack of subject-matter
jurisdiction. Quillory seeks judicial review of the Social
Security Admnistration’s (“SSA’) determ nation of his disability
i nsurance benefits. CQiillory asserts that an Admnistrative Law
Judge constructively reopened a prior denial of his benefits when

the ALJ determ ned that the onset date of his disability was 1983.

Pursuant to 5TH QR R 47.5, the Court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



He contends that this reopening resulted in a final decision
appropriate for judicial review. This court finds that there was
no de facto reopening. Wt hout reaching the issue whether there
woul d be subject-matter jurisdiction if there had been a de facto
reopening, we affirmthe district court’s dism ssal.
|. FACTS AND PROCEDURAL HI STORY
This case cones before us after an “extraordi nary and

unnecessarily tortured” past. Q@iillory v. Chater, No. 95-31195 (5"

Cr. June 18, 1996). Nel son Quillory, now deceased, filed an
application for disability insurance benefits with the Social
Security Adm nistration in Novenber of 1985, all egi ng an onset date
of August, 1983. Hs initial application was denied by the
Comm ssioner in February, 1986. At that tinme, no further appea
was taken.

Quillory filed a second application for disability
i nsurance benefits on April 30, 1990 which was denied both
initially and on reconsideration. After Q@iillory requested a
review of the denial, a favorable decision was rendered by an ALJ
on May 23, 1991. The ALJ found that GQuillory “nmet the disability
i nsured status requirenents of the Act on August 27, 1983, the date
that claimant stated he becane unable to work, and continued to
meet themthrough March 31, 1990.” The ALJ deci ded that “based on
the application filed on April 30, 1990,” Quillory was entitled to

a “period of disability” beginning in August of 1983, and to



“disability insurance benefits” under sections 216(i) and 223 of
the Social Security Act. There was no reference to the 1985
application in the ALJ's deci sion.

On July 24, Guillory was notified by SSA that he was
entitled to nonthly disability benefits beginning April 1989. The
notice did not explain why the award began from 1989 and not 1983.
Rather, it stated that “[t]his action supersedes our previous
determnation and is in accordance with the decision of the
Adm ni strative Law Judge.” In addition, it advised Guillory that
he could ask for a reexam nation of his case within sixty days of
the date he received the notice. On August 6, 1991, Quillory, in
a three paragraph letter from his attorney, request ed
reconsi deration “in connection with the notice,” asserting that the
determ nation was incorrect and that because “a de facto reopening
of his earlier application for benefits [had] occurred,” he was due
addi tional benefits. The letter stated only that Quillory was
requesting reconsideration of the notice; it made no nention of an
appeal to the ALJ s deci sion.

The delay that followed can only be attributed to SSA s
neglect. The agency did not respond until Decenber, when it sent
Quillory a letter incorrectly stating that Quillory’s request was
untinely because it was not sent within sixty days of the My
decision. As Cuillory had nmade clear, however, he was appealing

the July 24 notice. Quillory’ s attorney imedi ately sent a letter



clarifying the agency’ s m sunderstandi ng. The follow ng nonth, the
agency informed Guillory that it noted the error and was forwardi ng
his request for reconsideration to his l|ocal Social Security
office. @iillory heard fromthe Appeals Council one year later in
February of 1993 at which tine the council repeated the agency’s
error, finding that the request for review had not been tinely
filed. Moreover, the council acknow edged Guillory' s letter of
Decenber 12 but found that there was no good cause to extend the
time for filing and dismssed Quillory’s request for review. In
the sane order, the Appeals Council addressed the issue of
r eopeni ng. However, rather than considering Guillory’s argunent
that the earlier application was de facto reopened, the counci
treated Guillory s letter as a “request for reopening of the final
determ nation made in connection with a prior claim” As such, the
council found that reopening was precluded because the “request”
was not tinmely made within four years of the prior claimfiled in
Novenber 1985. Finally, the council once again notified GQuillory
that his case was being forwarded to the |ocal social security
office to take action on the request for reconsideration of the
July 1991 noti ce.

Quillory filed a civil action in April of 1994 seeking
judicial review of the council’s order. According to Guillory’s
conpl ai nt, he nmade repeated requests for information both prior to

and after the 1993 order but with limted success. In addition



GQuillory averred that “his Novenber 1985 cl ai mwas reconsi dered on
the nerits by the admnistrative | aw judge” at the 1991 hearing and
“was reopened as a matter of admnistrative discretion.” |n August
of 1995, the magistrate judge recommended that Guillory’ s clai mbe
di sm ssed w thout prejudice because he had not exhausted his
admnistrative renedies. The district court subsequently adopted
the recommendati on of the magi strate judge and this court affirnmed
in June 1996. W noted, however, the “extraordinary nature of the

Adm nistrator’s treatnent of this case” and stated that “[we are
confident that the Admnistrator will process the plaintiff’s
clains wwth the speed to which he is by now surely entitled.”
Separate fromthe litigation, Guillory finally received
a letter fromthe local social security office in January of 1995
stating that his request to reopen the prior claim was denied
because it was nmade over four vyears after the initial
determnation. This letter did not address Guillory’s claimof a
de facto reopening. That Septenber, the SSA issued a second notice
of reconsideration, stating that the initial determ nation could
not be reopened under the rules of admnistrative finality.
Al though this reconsideration did not address the de facto
reopening argunent, it stated that the ALJ had “substituted his
judgnent in establishing the date of onset in the second claini in

conpliance with SSA regul ations. Moreover, it pointed out that

there was “no nention of the prior clainf in the ALJ' s deci sion.



It al so explained that the ALJ’s judgenent was effectuated with a
date of entitlenent of April 1989 because that was the twel ve nonth
retroactivity of the 1990 claim

Quillory then requested another hearing before an ALJ to
review the Septenber 21, 1995 denial. Despite the fact that
Quillory' s attorney nade the sane de facto reopening argunent at
the hearing, the ALJ stated that the issue to be decided was
whet her the 1985 application could be reopened. I n Decenber of
1996, the ALJ found that it could not be reopened and, again,
failed to address CGuillory’s argunent that it had been reopened.

Quillory therefore sought review from the Appeals
Council. The Appeals Council granted revi eww thout oral argunent.
I n Novenber 1998, the Appeals Council finally issued a decision
addressing the i nplied reopening i ssue. The Appeal s Council denied
Quillory relief, stating that the ALJ's 1991 decision did not
address the issue of reopening and that there was no basis for
concluding that he inplicitly reopened the earlier application
The Appeals Council also held that any reopening was barred by
adm ni strative regul ati ons, because Guillory’s current application
was filed on April 30, 1990, nore than four years after the notice
of determ nation whose reopening is asserted, and thus beyond the
adm ni strative time limts 20 CF. R § 404.988, § 404.989. This

deci sion cane seven years after Guillory first raised the issue.



In the interim Qillory died in April of 1997.
Quillory s estate commenced this action in January of 1999 seeking
judicial review of the Appeals Council’s determnation that there
had been no de facto reopening. The defendant filed a notion to
dismss contending that the ~court [|acked subject matter
jurisdiction. In Qctober of 1999, the magistrate judge issued a
report and reconmmendati on concluding that, pursuant to 42 U. S.C. §

405(g) and Califano v. Sanders, 430 U S. 99, 97 S.Ct. 980 (1977),

judicial review of “the Secretary’s denial of a notion to reopen a
claimlies only where a colorable constitutional question is at
issue.” 1d. at 985. Because the plaintiff failed to present a
constitutional claim the magistrate judge found that there was no
jurisdiction over the matter and recomended that the plaintiff’s
conpl aint be dismssed. The district court adopted the nmagistrate
court’s report and recommendation, dismssing the conplaint.
Quill ory appeal s.
1. ANALYSIS

An individual may obtain judicial review in a federal
district court of “any final decision of the Conm ssioner of Soci al
Security made after a hearing to which he was a party....” 42.
U S C § 405(9). The court may enter, “upon the pleadings and
transcript of the record, a judgnent affirmng, nodifying, or

reversing the decision of the Comm ssioner....” |d. Whet her a



federal court has subject matter jurisdiction depends upon what
constitutes a “final decision nade after a hearing.”

The Suprenme Court and this circuit have nade cl ear that
a denial of a request to reopen an agency determnation is not a
“final decision” for the purposes of federal jurisdiction.

Califano v. Sanders, 430 U.S. 99, 97 S.C. 980 (1977). This court,

in Torres v. Shalala, 48 F.3d 887 (1995), applied Califano and held

that, absent a colorable constitutional question, it would not
review a Secretary’'s denial of a notion to reopen a claim?
Neither Torres nor Califano specifically addressed whether a
federal court |acks subject matter jurisdiction in cases where
there has been a “de facto” reopening, since both involved denials
of reopening. As wll be seen, however, the rule of those cases
appl i es here.

Quillory contends that the ALJ constructively reopened
his 1985 application and then made a final determ nation that
Quillory was entitled to receive retroactive benefits from 1983.
This decision, Quillory argues, constitutes a final decision for
t he purposes of federal jurisdiction.

There are three obstacles to Guillory’s position: First,
the appeals Council reviewed the ALJ decision and found not only

that no de facto reopening actually occurred, but that reopeni ng of

2 @illory raises no constitutional issue.
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any sort was barred by the tinme |limts in the admnistrative
regul ati ons.

Second, the courts in simlar cases have concl uded t hat
where, as here, an ALJ decision in the applicant’s second case made
no nmention of the first application but sinply arrived at an early
onset date that was arguably consistent wth the first
(adm ni stratively denied) applications, no de facto reopeni ng had

occurred. See King v. Charter, 90 F.3d 323, 324 (8th G r. 1996);

Coates v. Bowen, 875 F.2d 97, 99 (7th Cr. 1988).°3

Third, as these other decisions explain, admnistrative
reopeni ngs of any kind nust occur within four years of the initial
deci si on denyi ng coverage, subject to exceptions not rel evant here.
See King, 90 F. 3d at 325; Coates, 875 F.2d at 99-101. This is true
because, as Califano and Torres have expl ai ned, the opportunity for
reopening is afforded by the regul ati ons, and the Conm ssi oner may
restrict the conditions of reopening. Wthout such restrictions,
the admnistrativetinmelimt for appeal s woul d becone neani ngl ess.
Moreover, because admnistrative law judges lack authority to
deviate fromthe regulations’ tine limts, de facto reopeni ng nust

al so occur within such periods. Coates, id.

8 The only slight reference to a previous decision was a statenent in

the July 1991 “Notice of Award” that “[t]his action supersedes our previous
determ nation and is in accordance with the decision of the Adm nistrative Law
Judge.” However, there is no other nention of the previous deterninati on and no
indication that it had been revi ened.



For these reasons, Cuillory’'s reliance on Brown v.
Sullivan, 932 F.2d 1243 (8" Cir. 1991), is msplaced. |n Brown,
the second claimwas filed within four years of the initial denial.
Moreover, the Eighth Crcuit found that there had been a
constructive reopeni ng because both applications clainmed the sane
onset date and i npairnents. A review of the second application
necessarily included a review of the nerits of the first
application, even though the second review nade no nention of the
previ ous application. Id. at 1246. Most inportant, the denia
notice that the claimant received foll ow ng reconsi deration of his
second application explicitly referenced the previ ous decision. No
simlar reference was nade in the instant case.

1. CONCLUSI ON

The district court’s dismssal was based on its
understanding that Guillory was seeking judicial review of the
agency’s denial of a notion to reopen a claim Al t hough t hat
approach m scharacterized GQGuillory’s position, the relevant
authorities nevertheless conpel the conclusion that the court
| acked jurisdiction over the issue of an out-of-tinme, de facto
reopening. W therefore affirmthe dism ssal on other grounds.

AFFI RVED.
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