IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30203
Summary Cal endar

ANTHONY JUNAK,
Peti ti oner- Appel | ant,
ver sus

BURL CAIN, Warden
Loui siana State Penitentiary,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 99-CV-1954-M

August 4, 2000
Bef ore H G3 NBOTHAM DAVI S, and BENAVI DES, Circuit Judges.

PER CURI AM *

Ant hony Junak, Loui siana prisoner # 99298, seeks a
certificate of appealability (COA) to appeal the dism ssal of his
habeas corpus application as tine-barred by the one-year statute
of limtations in 28 U S.C. § 2244(d), as anended by the
Antiterrorismand Effective Death Penalty Act of 1996. The
district court determ ned that Junak’s state application for
postconviction relief, which was filed in 1995 and di sm ssed, on
July 2, 1998, as untinely pursuant to Loui siana Code of Crim nal

Procedure article 930.8, was not “properly filed” as that termis

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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used in 8§ 2244(d)(2), and thus, failed to toll the limtations
peri od.

Subsequent to the district court’s dismssal of Junak’s
8§ 2254 application, this court held that a state postconviction
application, dismssed as untinely under article 930.8, was
neverthel ess "properly filed" for purposes of the tolling

provision of 8§ 2244(d)(2). Smth v. Ward, 209 F.3d 383, 385 (5th

Cr. 2000). In light of Smth, Junak has established that
jurists of reason would find it debatable whether the district

court was correct in its procedural ruling and whether Junak has

stated a facially valid constitutional claim See Sl ack v.
McDani el , us _ , 120 S. &. 1595, 1604 (2000); Hall wv.
Cain, _ F.3d ___ (5th Gr. July 12, 2000), 2000 W. 815463.

A COA is GRANTED, the district court’s judgnent of dism ssa
is VACATED, and the case is REMANDED to the district court for
appropri ate proceedi ngs.

COA GRANTED; VACATED AND REMANDED.



