UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30217

IN THE MATTER OF: JLH, L.L.C.,
Debt or .

CREDI T AGRI COLE | NDOSUEZ, | N | TS CAPACI TY AS AGENT ON BEHALF OF THE
LENDERS: H BERNI A CORPCRATI ON, CREDIT AGRI COLE | NDOSUEZ, FI RST
SOURCE FINANCIAL L.L.P., PILGRIM PRIME RATE TRUST, M. CLO Xl
Pl LGRI MAMERI CA (CAYMAN) LTD., CGENERAL ELECTRI C CAPI TAL CORPCRATI ON
AND | BJ WH TEHALL BANK & TRUST COVPANY,

Appel | ant,
vVer sus
JLH, L.L.C,
Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
G vil Docket #99-CV-3566-G

Novenber 10, 2000
Before PCOLI TZ, JONES, and STEWART, Circuit Judges.
EDI TH H JONES, Circuit Judge:”
At issue in this case is the interpretation of an
agreenent reached in the bankruptcies of two conpanies. Because
t he agreenent unanbi guously required Credit Agricole Indosuez, as

agent, to pay $5,050,000 to JLH, and there were no substantial

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



deficiencies in the process of the bankruptcy court, we affirmthe
bankruptcy and district court judgnents.
FACTS

JLH is a Louisiana |imted liability conpany that owns
and develops real estate. It |eased several grocery store
properties to SGSM Acquisition Co. (“SGSM). The grocery store
| eases secured SGSM s | oans. Credit Agricol e I ndosuez is the agent
for SGSM s creditors.

In February 1999, SGSM negotiated an asset purchase
agreenent (“APA’) to sell six leases for $62 mllion to the
Super Fresh/ Sav- A-Center, Inc. (“A&”). JLH was the |essor in four
of these | eases. The APA required consents of all the |essors as
a condition of closing.

In March 1999, SGSM filed a Chapter 11 reorgani zation
case in Delaware. JLH filed its own Chapter 11 bankruptcy case
several days |ater.

In March and April 1999, SGSM and A&P signed the first
and second anmendnents of the APA. These anendnents referenced and
added terns to the original APA. The second anendnent i ncl uded the
foll ow ng cl ause:

Section 5. Continued Effectiveness. Except as expressly

anended hereby, the Purchase Agreenent shall continue in
full force and effect.

In April 1999, SGSM and JLH reached a tentative
settl enment of various disagreenents under which JLH woul d receive
$ 1 mllion for its consent to the APA. Shortly thereafter, JLH
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asserted that it was unaware that A& intended to alter the stores.
JLH renewed its objections to the |l ease transfers. At this point,
Credit Agricole stepped in and offered an additional $ 4.05 million
of the sale proceeds to obtain JLH s consent. Credit Agricole and
JLH agreed to terns on June 16. The following are excerpted
provi sions fromthe agreenent:

Section 1. Definitions:

“Asset Purchase Agreenent” shall nean that certain Asset
Pur chase Agreenent between Super Fresh/ Sav- A-Center, |Inc.
and [SGSM dated as of February 26, 1999, as anended
prior to the date hereof and as in effect on the date
hereof attached as Exhibit D hereto.

Section 3. Adgreenents of [Credit Agricolel:

(a) [Credit Agricole] shall cause in the aggregate
$5, 050, 000 of the proceeds actually received by [Credit
Agricole] pursuant to and in accordance with the Asset
Purchase Agreenent to be distributed to JLH (it being
under stood and agreed that said $5, 050,000 includes the
$1, 000,000 to be distributed to JLH pursuant to the A &
P Sale Order).

Section 5. M scel | aneous:

(b) Interpretation. Neither this Agreenent nor any
uncertainty or anbiguity herein shall be construed or
resol ved against the JLH or [Credit Agricole].

(d) Anmendnents: Wivers. Except as expressly
provi ded herein, no termor provision hereof or schedul e
or annex hereto shall be anended, supplenented or

otherwi se nodified, except pursuant to a witten
i nstrunment signed by each of the parties hereto.

The bankruptcy court presiding over JLH s Chapter 11 proceedings in
Loui si ana approved the June 16 agreenent.

Follow ng this agreenent, a dispute arose between the
parties to the APA over taxes and inventory. As a result, SGSM and
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A&P signed the third anendnent to the APA on July 15. Thi s
anendnent referred to the original APA and reduced the purchase
price of the leases from$ 62 nmillion to $ 56.9 mllion.

On July 28, JLH s attorneys wote counsel for Credit
Agricole to confirmthat JLH would still receive $ 5.05 nmillion
In an August 3 letter, Credit Agricole s attorneys expressed their

di sappoi ntnent that the president of JLH had not consented to a pro

rata reduction of the $ 5.05 mllion in Iight of the new purchase
price. JLHresponded on August 6 that it was still entitled to the
entire $ 5.05 mllion.

Despite this dispute, JLHfulfilled its obligations under
the June 16 agreenent to facilitate the closing in Septenber.
After the closing, Credit Agricole issued only $ 1 mllion of the
sal e proceeds to JLH

JLH then filed a notion in the bankruptcy court in
Louisiana to enforce that court’s order approving the June 16
agreenent. The bankruptcy court found that the June 16 agreenent
was not ambi guous and i ssued an enforcenent order in Septenber 1999
requiring Credit Agricole to pay JLH $ 4.05 mllion.

The district court affirnmed the enforcenent order in
January 2000. It observed that the June 16 agreenent attached the
then-current APA as an exhibit. The court reasoned that in |ight
of the “Amendnents: Wiivers” clause in 8 5(d), the parties could
not alter their obligations without a formal anmendnent substituting
a new APA. The court further ruled that the third amendment did

4



not materially change or supersede the APA as it existed on June
16.

Credit Agricole now brings this appeal, challenging the
courts’ interpretation of the agreenent and the procedures used by
t he bankruptcy court.

Dl SCUSSI ON

We review the bankruptcy court’s interpretation of the
contract de novo, using the sane criteria as that court. See St.
Martin v. Mbil Exploration & Producing U S., Inc., 224 F.3d 402,
409 (5th Gr. 2000). New York |law applies to this agreenent.

Credit Agricole argues that the closing of the APA as it
exi sted on June 16 was a condition precedent to its duty to pay the
remaining $4.05 million. It notes that the June 16 agreenent
defines the APA “as anended prior to the date hereof and in effect
on the date hereof attached as Exhibit D hereto.” Credit Agricole
also argues that the June 16 agreenent only required Credit
Agricole to pay noney from “the proceeds actually received .

pursuant to and in accordance with the [APA],” as defined above.
Under this interpretation, the third amendnent materially altered
the APA and the contract itself does not obligate Credit Agricole
to pay JLH anyt hi ng.

Credit Agricole argues that the 8 5(d) requirenent that

any anendnent be in witing supports this interpretation, since the

parties did not agree to any nodification enconpassing the third



anendnent to the APA. Credit Agricole also argues that only its
interpretation nmakes econom c sense, since it would not have
contracted to pay JLH $ 4.05 mllion regardl ess of how small the
purchase price m ght becone.

JLH contends that the APA was a single agreenent. As
evi dence, JLH points to the 8 5 “Conti nued Effectiveness” cl ause of

the APA. Under this interpretation, Credit Agricole did receive

funds “pursuant to the [APA].” JLH fully conplied with all the
terms of the agreenent even after the third anendnent. | t
therefore reasons that Credit Agricoleis still required to pay the

$ 4.05 mllion.

JLH al so points to 8§ 5(d) “Amendnents: WAi vers” provision
of the June 16 agreenent. |t argues that Credit Agricol e coul d not
duck its obligations without the witten consent of both parties.

JLH argues that even if the June 16 agreenent were
anbi guous, the parties did not intend to <condition their
obligations on the APAclosing inits precise formon June 16. I n
ot her words, JLH argues that it would not have contracted to all ow
any mnor change in the APAto elimnate its right to paynment.!?

Contrary to Credit Agricole’'s view, the *actually

recei ved” | anguage in 8 3(a) is not a condition precedent to Credit

. JLH al so argues that Credit Agricol e should face judici al
or equitable estoppel, since the bank did not renounce its
obligation to pay the $4.05 million while JLH conpleted its duties
at the Septenber closing. O course, JLH already had notice at
this point of the dispute from its communications with Credit
Agricole in July and August. W do not reach the estoppel issue.
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Agricole’'s duty to pay under current New York law. A condition
precedent is “an act or event . . . [which] . . . nust occur before

a duty to performa promse in the agreenent arises.” Qppenheiner

& Co. v. Oppenheim Appel, Dixon & Co., 660 N E. 2d 415, 418 (N. Y.

1995). *“Conditions can be express or inplied. Express conditions
are those agreed to and inposed by the parties thenselves.” |d.
| npl i ed or constructive conditions are those which courts i npose to
do justice. 1d. “Express conditions nust be literally perforned,
whereas constructive conditions, which ordinarily arise from
| anguage of prom se, are subject to the precept that substanti al
conpliance is sufficient.” 1d.
Express conditions are marked by unanbi guous | anguage.

Wi | e they need not use the term“condition precedent,” provisions

t hat enpl oy “the unm st akabl e | anguage of condition (‘if,’ ‘unless

and until’)” are express conditions. ld. (finding an express
condition where a subl ease was “null and void” “unless and until”

plaintiff received landlord’ s consent); see also A HA GCenera

Constr., Inc. v. New York Cty Hous. Auth., 699 N. E. 2d 368, 370

(N Y. 1998) (finding an express condition where plaintiff was
required to file a claimto receive conpensati on and “upon failure
[to conmply], such clainms shall be deened waived”). O her |anguage
clearly denonstrating an intent to create a condition wll also

suffice. See Hat zel & Buehler v. Lovisa Constr. Co., 1993 U. S

Dist. LEXIS 9899, at *5 (E.D.N Y. 1993) (finding a condition
precedent where the subcontractor agreed to be paid “only from
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funds received by Contractor fromOwmer and that the intent of the
parties is that Subcontractor assunes the credit risk incurred by
the Contractor as respects paynent by the owner”).

In addition, New York courts construe pay-when-paid
provisions like 8 3(a) to establish only the tinme of paynent unl ess
the provision expressly conditions the duty to pay. “A contract
provi sion stating that paynment will occur upon a stipul ated event
wll be construed as a tinme for paynent provision unless there is

express |l anguage to the contrary in the contract.” Wst-Fair El ec.

Contractors v. Aetna Cas. & Sur. Co., 661 N.E 2d 967, 970 (N.Y.

1995) (finding an express condition because the provision nade
paynment fromthe third party a “condition precedent,” but hol ding
that such express conditions violated the New York Lien Law with

respect to contractors). Schuler-Haas Elec. Co. v. Aetna Cas. &

Sur. Co., 357 N.E 2d 1003 (N. Y. 1976) also exenplifies this rule of
construction. |In that case, the plaintiff’s right to paynent was
subject to the contract between the owner and general contractor,
and the plaintiff would receive paynent when the owner nade ful
paynment. The New York Court of Appeals held that

[i]f as here there is no express | anguage to the contrary
inthe witten docunent (and no extrinsic evidence), the
standard would seem to be that where paynent 1is
stipulated to occur on an event, the occurrence of the
event fixes only the tine for paynent; it is not to be
inported as a substantive condition of the |egal
responsibility to pay.

Id. at 1003 (enphasi s added).



The Court of Appeals has held that a contract provision
simlar to 8 3(a) did not create a condition precedent. In

G ossnman Steel and Al um hum Co. v. Sanson W ndow Corp., 426 N. E. 2d

176 (N. Y. 1981), the court held that a promse to pay a
subcontractor “as and when [contractor receives] such paynment from
the [owner]” was not a condition precedent.?

Credit Agricole argues that this case resenbl es Masci on
v. Mller, 184 N E 473 (N Y. 1933). The contractor-subcontractor
agreenent in that case provided for “[p]laynents to be nade as
received fromthe Owmer.” The Court of Appeal s consi dered paynent

fromthe owner a condition precedent. G ossnman, Schul er-Haas and

West - Fair have suppl anted this case.

Turning to 8 3(a) of the June 16 agreenent, there is no
express |anguage conditioning Credit Agricole’'s duty to pay. 3
Though “actually received . . . pursuant to and in accordance with
the [APA]” inplies that the duty is conditional, it is not express
condi tional |anguage. Here there is no unm stakabl e | anguage of
condition such as “if” or “unless and until.” The June 16

agreenent does not state that it would be null and void if the APA

2 The text of the contract is in the decision below,
G ossnman Steel and Alum num Co. v. Sanson W ndow Corp., 78 A D.2d
871, 871 (N. Y. App. Div. 1980).

3 “[When] determ ni ng whether a particul ar agreenent makes
an event a condition courts wll interpret doubtful |anguage as
enbodying a promse or constructive condition rather than an
express condition. This interpretive preference is especially
strong when a finding of express condition would increase the risk
of forfeiture by the obligee.” Oppenheiner, 86 N Y. 2d at 418.
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did not close inits then-current form Nowhere does JLH agree to
accept the risk that the APA mght close in a different form or
that it relies on the credit of A&P. The APA's closing inits form
as of June 16 was not expressed as “a material part of the agreed

exchange.” See Qopenheiner & Co., Inc. v. Oppenheim 660 N. E. 2d

415, 418 (N. Y. 1995) (citing Restatenents (Second) of Contracts 8§
229).

At | east one Appellate Division court concurs. See Mass

Transp. Elec. Constr. Corp. v. Penta Constr. Corp., 140 A.D. 2d

174, 176 (N.Y. C. App. 1988) (finding no condition precedent where
the “Contractor’s obligation to nake paynent to the Subcontractor
shall be limted to funds actually received by the Contractor from
the Owmer . . .7). The | anguage of 8§ 3(a) could at best be a
prom se or constructive conditionto Credit Agricole’ s duty to pay.

A New York court would not, however, constructively
condition Credit Agricole s duty to pay on the APA's closinginits
precise formas of June 16. It would only inpose a constructive

condition to pronote justice. See Qopenheiner, 660 N.E. 2d at 418.

It would construe the June 16 agreenent to prevent JLH from
forfeiting its right to paynent due to circunstances beyond its
control. See id. Here, JLH perfornmed its obligations under the
contract. Credit Agricole actually recei ved noney under an anended
version of the APA. Therefore, there is no basis for enforcing a
constructive condition, and Credit Agricole has an unconditiona
duty to pay JLH
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From t he foregoing discussion, it should be clear that
this agreenent is not anbiguous. It specifies a concrete anount
for JLHto receive and does not suggest that this figure would ever
change wi t hout JLH s consent. It does not nmention the original $62
mllion purchase price, and nowhere does it hint that what JLH
receives i s contingent on the final purchase price. Wile it m ght
appeal to one’s sense of fairness to reduce JLH s paynent pro rata,
nothing in the agreenment wuld nake this a reasonable
interpretation of its terns.

Credit Agricole also challenges the bankruptcy court’s
procedure in entering an order to enforce the parties’ settlenent
agreenent rather than requiring the comencenent of an adversary
proceeding and a Rule 7056 summary judgnent procedure. As JLH
notes, however, the district court essentially cured any
jurisdictional problem-- and superseded any bankruptcy procedural
m sstep, if there was one -- by ruling on the dispute de novo.
Credit Agricole has neither asserted that any particul ar di scovery
was needed to develop the record nor explained exactly what it
woul d have proved that is relevant to the interpretation of this
unanbi guous contract. In this case, any procedural difficulties
are settled by the rule of no harm no foul.

For the foregoing reasons, the judgnents of the

bankruptcy court and district court are AFFI RMED
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