IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30437
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
TERRY S. FI SCHL,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 99-CR-353-1-S
~ January 24, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Terry S. Fischl argues that the district court |acked
subject matter jurisdiction because the Governnent failed to show
that his nmurder-for-hire offense had a sufficient effect on
interstate commerce. Fischl also argues, that assum ng that the
court finds a basis for federal jurisdiction, his conviction
shoul d be vacated and the case di sm ssed because the
jurisdictional elenent was manufactured by the Governnent.

Title 18 U.S.C. 8§ 1958's “use of a "facility in interstate

comerce’ is synonynous with the use of an "interstate commerce

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 00-30437
-2

facility’ and satisfies the jurisdictional elenent of that
federal nurder-for-hire statute, irrespective of whether the
particul ar transaction in question is itself interstate or wholly

intrastate.” United States v. Marek, F. 3d Nos. 98-40568

c/w United States v. C sneros, F. 3d ., No. 98-40955 at 15.

(5th Gr. Jan. 4, 2001). A telephone, even if used for
intrastate calls, constitutes an instrunentality of interstate
comerce that creates the necessary crimnal federa
jurisdictional nexus required by 18 U S.C. § 1958. |d. at 15 &
n.35. The tel ephone calls nmade by Fischl to the purported “hit
man” supplied the requisite interstate nexus even if the calls
are construed as intrastate calls. The district court clearly
possessed federal subject matter jurisdiction.

Wth respect to Fischl’s claimthat the Governnent
manuf actured the federal jurisdictional elenent, the record does
not reflect that the Governnment agents provided a New York
t el ephone nunber to Fischl solely for the purpose of creating an

i nterstate nexus. See United States v. Garrett, 716 F.2d 257,

267 (5th Gr. 1983). The Governnent provided Fischl with the New
York tel ephone nunber only after Fischl had inquired about a hit
man, and Deenmer had told Fischl that she knew such a man in New
York. Further, Fischl independently took the affirmative step of
calling the New York nunber in order to get in touch with the hit
man, which initiated the federal nexus. Fischl has not

denonstrated that the Gover nment manufactured federa
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jurisdiction. See United States v. dark, 63 F.3d 110, 113-14

(5th Gir. 1995).
AFFI RVED.



