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Bef ore REYNALDO G GARZA, DAVIS, and JONES, Circuit Judges.
Edith H Jones, Circuit Judge:”

This diversity case concerns Plaintiff-Appellant Donal d
Gonzal es’ s (“CGonzal es”) claimthat he was termnated inretaliation
for reporting a dangerous nercury spill to his enpl oyer, Defendant-
Appellee J.E. Merit Constructors, Inc. (“Merit”). Hol di ng t hat
Gonzales failed to create a genuine issue of material fact on al

el ements of his prinma facie case of retaliation, the district court

Pursuant to 5" Cir. Rule 47.5, the court has determned that this
opi ni on should not be published and is not precedent except under the linmted
circunst ances set forth in 5" CGr. Rule 47.5. 4,



granted Merit’s notion for summary judgnent. Because we agree with
the district court that Gonzal es has produced i nsufficient evi dence
to allow a reasonable jury to infer a causal connection between his
report of the nmercury spill and his subsequent term nation, we now
affirm

Gonzal es was enpl oyed as a “cherry picker” operator and
“class B’ nechanic by Merit for nearly eleven years before his
termnation on March 31, 1997. For approximately the last two
years of his enploynment with Merit, Gonzal es was assigned to work
at the Pioneer Alkali Plant in St. Gabriel, Louisiana. This plant
was owned by Pioneer Chlor Akali Co. (“Pioneer”), but pursuant to
a contractual relationship, plant maintenance was perforned by
Merit. Aside from this maintenance contract, there was no
corporate relationship between Merit and Pi oneer.

The primary function of this Pioneer plant is to produce
chlorine gas, caustic soda and hydrogen fromsalt water. Mercury
is used in these processes. It is not uncommon for the enployees to
encounter nercury while servicing equipnent at the Pioneer plant.
The procedure to be followed by a Mrit enployee encountering
mercury at the Pioneer plant is sinple: the enployee is to notify
either of two Pioneer enployees, Dana Aiver or Bob Wnterton
Aiver is Pioneer’s manager for environnental matters at the plant,
while Wnterton is charged with the handling and disposal of

mercury spills. The reporting enployee is also required to fil



out an internal spill report form Merit asserts, Wwthout

contradiction in the record, that no enployee has ever suffered
adver se enpl oynent consequences as a result of reporting a nercury
spill

Gonzal es discovered a large nercury spill in the
hazar dous waste storage area of the Pioneer plant on March 6, 1997.
Gonzales notified his foreman Freddie Hebert, Merit’'s chief
mechani ¢, who instructed Gonzales to inform Pioneer’s Qiver, as
per Merit’s standard procedure. Gonzal es reported the spill to
Adiver on March 7. According to Gonzales, diver initially told
Gonzales to clean up the nercury spill hinself, but Gonzales
replied that he was not qualified to do so. diver then paged
Wnterton, Pioneer’s nercury spill clean-up expert, and assured
Gonzal es that the spill would be taken care of.

It was after this conversation with Aiver that Gonzal es
asserts that Merit’s treatnent of him began to change. (Gonzal es
al |l eges that he was gi ven unusual and dangerous tasks, that he was
denied the opportunity to work overtine, and that he was not
allowed to attend a schedul ed neeting of the Plant Safety Conm ttee
on March 12, 1997. Finally, on March 31, 1997, Gonzal es was
fired.

The decision to term nate Gonzal es was nmade by Merit’s
two nmanagers at the Pioneer plant, Ronnie Little and Robert WAscom

They claim that the term nation decision was based on Gonzal es’



poor job performance and the need to have his tasks perforned by a
nore skilled “class A’ nmechanic. Wascomand Little assert that at
the tine they fired Gonzal es they had no know edge of his March 6-
7, 1997 report of a nmercury spill.

Suspecting that his termnation was in retaliation for
his spill report, CGonzales filed suit against Merit in Louisiana
state court for a violation of the Louisiana Environnental
Wi st | ebl oner Act, La. Rev. Stat. Ann. 8§ 30:2027. The suit was
renmoved to federal district court on diversity grounds. Meri t
moved for summary judgnent, claimng that its decision nakers were
unaware of the nmercury spill incident at the tinme of Gonzal es
termnation and therefore could not be retaliating for it. The
district court granted judgnent, as it agreed that Gonzal es had not
produced sufficient evidence to create a genuine i ssue of materi al
fact regarding the connection between the spill report and his
termnation. This appeal foll owed.

Standard of Revi ew
This court reviews the grant of summary j udgnent de novo,

applying the sane standard as the district court. Lechuga V.

Sout hern Pacific Transportation Co., 949 F.2d 790 (5th Cr. 1992).

The record and i nferences are viewed in the |ight nost favorable to

t he nonnovant. VWlters v. Cty of Ocean Springs, 626 F.2d 1317

(5th CGr. 1980). The party noving for summary judgnent nust

“denonstrate the absence of a genuine issue of material fact, but



need not negate the elenents of the nonnovant’s case.” Little v.

Liguid Air Corp., 37 F.3d 1069, 1075 (5th Cr. 1994) (interna

gquotations and citations omtted). If the novant neets this
burden, the nonnovant nust go beyond the pleadings to designate

specific facts, as opposed to general allegations, to show a

genui ne issue of material fact worthy of trial. See id.; Lujan v.

Defenders of WIldlife, 504 US. 555 (1992); Celotex Corp. V.

Catrett, 477 U S. 317, 321-23 (1986).
Di scussi on

Gonzal es argues that he established the elenents of a
prima facie retaliation claim The district court found, however,
that Gonzales had failed to designate specific facts creating a
genui ne issue for trial on all elenents of his prinma facie case of
retaliation.

A prima facie case under the Louisiana Environnental
Wi stl ebl ower Act includes three elenents: (1) that the enployee
engaged in a protected activity; (2) that an adverse enpl oynent
decision fol |l owed; and (3) that a causal connection between the two

exi sted. See Powers v. Vista Chenical Conpany, 109 F.3d 1089, 1095

(5th Gr. 1997). See also Gizzle v. Travelers Health Network,

nc. 14 F.3d 261 (5th Gr. 1994) (outlining the three-part prim

facie case for retaliation in the ADEA context); Jones v. Flagship

Int’1, 793 F.2d 714, 724 (5th Cr. 1986) (describing a simlar

prima facie case under the retaliation provision of Title VII).



Gonzales satisfied the first two prongs of the
retaliation test: he engaged in a protected activity by reporting
the nercury spill and was subsequently fired. Bot h sides agree
that Gonzales reported the nercury spill to his imediate
supervi sor, chief nechanic Freddie Hebert, and both parties
acknow edge that Gonzales was term nated on March 31, 1997

I n question is whether Gonzal es has presented sufficient
evidence to survive sunmary judgnent on the third prong of his

prima facie case, the existence of any causal connection between
his report of the spill and his term nation. Under the Louisiana

Envi ronnment al Wi st | ebl ower Act, an enpl oyee’s failure to showthat
his protected actions notivated the enpl oyer’s term nati on deci sion

is fatal to his claim See Powers, 109 F.3d at 1096. CQbviously,

an enpl oyer cannot retaliate against an enpl oyee for engaging in a
protected activity that it did not know about at the tine of the

chal | enged action. Watts v. The Kroger Conpany, 170 F.3d 505, 512

(5th Cr. 1999); Robertson v. Bell Helicopter, 32 F.3d 948, 952

(5th Gr. 1994); Gizzle v. Travelers Health Networks, Inc., 14

F.3d 261, 267 (5th Cr. 1994). The know edge of the primary
enpl oynent deci sion makers within the conpany is relevant for this
analysis. Gizzle, 14 F.3d at 267-68.

Gonzal es had to offer evidence creating a genuine issue
of material fact that Wascom and/or Little, Merit’s enploynent

deci sion nmakers at the Pioneer plant, were aware of his nercury



spill report at the tine that they termnated him As Gonzal es
concedes, there is no such direct evidence. Gonzales hinself did
not informWascomor Little. The only Merit enpl oyee that Gonzal es
did inform about the spill was Frank Hebert, a non-nanagenent
worker with no input into enploynent decisions. Hebert, in turn,
did not talk to Little or Wascom about the nercury spill. The only
ot her person to whom Gonzal es reported the spill was Dana Qi ver

Pi oneer’ s environnental conpliance director. diver asserts that

she has no recol |l ection of Gonzal es’ spill report and that she did
not talk to Wascom or Little about it. Nor would it have been
standard practice for AQiver to report a nercury spill to Merit’s

managers: nercury spills at the Pioneer plant are Pioneer’s

responsibility, and Merit enployees are responsible only for

reporting the spills they encounter. Gonzales also failed to
produce any docunent, such as an entry in Dana Oiver’s spill log
or any sort of spill report, evidencing that Wascomor Little were

aware of this spill.

Lacki ng any senbl ance of direct evidence that Wascom or
Little was aware of his protected activity, the nmercury spill
report, Gonzales instead presented four pieces of circunstantial
evi dence. However, even taken together, Gonzales’ circunstanti al
evidence would not permt a reasonable jury to draw the required
connection between his termnation and Mrit’s decisionmakers’

know edge of the spill report.
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Gonzal es asserts that he was “treated differently” and
gi ven “onerous and unusual” tasks by the Merit managers after his
spill report. Two incidents illustrate this different treatnent.
First, Gonzal es was asked to participate in the renoval of a heavy
fi berglass cover. But this assignment was self-evidently not
punitive, as supervisor Little, a foreman and two other Merit
enpl oyees al so participated in noving the bul ky object.

In the second incident of “different” treatnent,
Gonzal es, a nenber of the plant’s safety commttee, was required to
mss a conmttee neeting on March 12, 1997. However, a reasonable
and uncontradi cted explanation exists for requiring Gonzales to
mss the neeting. Both “clarifier units” at the Pioneer Plant were
i noperable on the day in question, and a cherry picker crane was
required to repair these units. Merit considered the rapid
conpletion of these repairs essential and classified the event as
a “hot job” requiring workers, including Gonzales, to remain on the
job. 1d. Conpany policy required workers to remain on site at
“hot jobs” until conplete. Gonzal es contests neither the existence
of this policy nor the fact that he operated a cherry picker for
this particular “hot job.” Additionally, the record indicates that
only eight of seventeen conmttee nenbers were present for this

nmeeting, so Gonzal es was not singled out for exclusion.
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Since the foregoing exanples sinply do not prove his
poi nt about mstreatnent, Gonzales’ statenent is nerely self-
serving, and it is well-established that a self-serving statenent
froma party, even if sworn, is not sufficient summary judgnent

evi dence. See Southern Concrete Co. v. U S. Steel Corp., 535 F.2d

313 (5th Gir. 1976); Curl v. IBM 517 F.2d 212 (5th Gr. 1975).

Gonzales next alleges that he was assigned little
overtinme after his spill report. Gonzales was only asked to work
one ni ght of overtine between his spill report and his term nation,
and he clains that this was an abnormally |ow anount. But the
record does not indicate whether other enpl oyees received overtine
during this three week period, nor does the record show how nuch
overtinme Gonzal es usually worked in a given week or nonth. 1In the
absence of conparative information, Gonzales’ contention that he
was singled out for reduced overtinme has no probative val ue and
does not help himto wthstand summary j udgnent.

Gonzal es al so enphasizes the close tenporal proximty
between his spill report and subsequent term nation. He invokes
cases fromvarious jurisdictions, all standing for the proposition
that “di scharge soon after protected activity is indirect proof of

causal connection” in a retaliation claim See, e.qg. Rath v.

Selection Research, Inc., 978 F.2d 1087, 1090 (8th Cr. 1992).

This Circuit has also held that tenporal proximty of term nation
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can support an i nference of causal nexus. See Arnstrong v. Cty of

Dallas, 997 F.2d 62, 67 (5th Gr. 1993). Unfortunately for
Gonzales, all of these cases are inapplicable to the present
situation because in each of them it was undisputed that the
deci sion nmakers were aware of the enployee’'s protected activity.
Gonzales has cited no tenporal proximty cases in which the
decision meker did not know about the enployee' s protected
activity.

Moreover, this court has cautioned that a short interval

bet ween the protected activity and the alleged retaliation is “not
necessarily a determnative factor” in a retaliation claim See

Mayberry v. Vought Aircraft Co., 5 F.3d 1086, 1092 (5th G r. 1995).

It is therefore inportant not to assign excessive weight to
tenporal proximty. Allowing an inference of retaliation from
tenporal proximty where the enployer clearly knows of the
protected activity is reasonable, but permtting the jury to infer
both know edge of the activity and retaliation for it creates too
attenuated an inferential chain.

The final pieces of circunstantial evidence relied upon
by Gonzales in his effort to show that Little and/or WAscom knew
about his nmercury spill report are the inconsistencies in Merit’s
explanation as to why he was term nated. Gonzal es clains that

Merit’'s first stated reason for dismssing him referring to a

10
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“reductionin force,” was pretextual, since a replacenent nechanic,
al beit one with an “class A’ rating rather than Gonzales’ “cl ass
B,” was alnost imediately hired. Merit’s verbal explanation of
the termnation differs from the witten separation notice,
however, asserting that Gonzal es was fired because of his poor job
performance and the need to upgrade to a nore skilled “class A’
mechanic in his position. Merit attributes the separation notice’s
“reduction in force” explanation to the supervisors’ desire to
allow him to find work quickly at another Merit job site.!
What ever one mght think of the consistency or inconsistency of
t hese explanations, there is no evidence nor can one infer that
these mnor inconsistencies mask an intent to retaliate against
Gonzal es or acknow edge t he deci si on-makers’ know edge of his spill
report.

Gonzal es i nvokes Reeves v. Sanderson Pl unbi ng Products,

Inc., 530 U. S 133, 120 S. . 2097 (2000), for the proposition that
a plaintiff’s prima facie case, conbined with sufficient evidence
for a reasonable factfinder to reject the defendant enployer’s
nondi scrim natory explanation for its decision, nay be adequate to

sustain a finding of intentional discrimnation, or in this

!An in-house policy at Merit allows an enpl oyee term nated in
a reduction of force to apply for work i mredi ately on anot her Merit
job site. Enpl oyees termnated for other reasons nust wait at
| east 30 days to be rehired.

11
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instance retaliation. However, Gonzales m sapprehends the
applicability of Reeves to his situation. Reeves is prem sed on
the plaintiff’s first establishing his prima facie case. Reeves,
120 S.Ct. at 2109. Cting earlier discrimnatory treatnent cases,
Reeves reiterates that “[f]irst, the plaintiff nust establish a
prima facie case of discrimnation.” 1d. at 2106. Reeves is not
relevant until all elenents of the prima facie case have been
est abl i shed.

Gonzal es has been unable to produce any direct or
circunstantial evidence which would allow a reasonable jury to
infer that the Merit decision nmakers even knew about his report of
the nmercury spill. Lacking any evidence of a causal connection
between his spill report and term nation, Gonzales has failed to
make out a prima facie case of retaliation. The district court’s

grant of summary judgnent is therefore AFFI RVED
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