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Appeal fromthe United States District Court
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No. 99-CV-3513-C

July 6, 2001
Before KING Chief Judge, and JONES and STEWART, Circuit Judges.
PER CURI AM *
Plaintiff-Appellant Alfred E. Brandon appeals fromthe
district court’s grant of sunmary judgnent on his w ongful
di scharge, discrimnation, and retaliation clains in favor of
Def endant - Appel | ee Lockheed Martin Corporation. For the

foll ow ng reasons, we AFFI RM

Pursuant to 5THCQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



| . FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff-Appellant Alfred E. Brandon, an African-Anerican
mal e, began wor ki ng for Defendant-Appell ee Lockheed Martin
Cor poration, M choud Space Systens (“Lockheed”) on Novenber 14,
1977. He was term nated from Lockheed, effective Septenber 21,
1998, for allegedly sleeping at work and eating |unch during his
schedul ed work tinme. At the time of his term nation, Brandon was
a menber of Local No. 1921 of the International Union, United
Aut onobi | e, Aerospace and Agricultural |nplenment Wrkers of
Anmerica (the “Union”), and his enploynment with Lockheed was
governed by the terns of the Collective Bargai ni ng Agreenent (the
“CBA") between Lockheed and the Union.!

On January 13, 1998, Brandon received a Notice of
Disciplinary Action as a result of having been caught wat chi ng
“Monday Night Football” on tel evision during his schedul ed work
hours. The Notice stat ed:

This is a very serious violation of conpany rul es which

forbid | eaving your work area w t hout authorization,

idling/loafing by watching tel evision during work hours

and the use of governnent/conpany equi pnment for other

than official business. Normally, discipline for this

of fense is discharge. However, the conpany is wlling,

on a non-precedent setting basis, to reduce the

discharge to a thirty (30) work day suspensi on w thout

pay . . . . Any future sane or simlar act(s) wll
result in your inmmediate di scharge.

! According to Article | of the CBA, the Union is the
“exclusive representative for all production and nai ntenance
enpl oyees of ” Lockheed “for the purpose of collective bargaining
in respect to rates of pay, wages, hours of enploynent, and ot her
condi ti ons of enploynent.”



On Septenber 16, 1998, Brandon was all egedly caught sl eeping
in his work area, and, on Septenber 18, 1998, he was all egedly
caught eating lunch outside of his assigned eating period. On
Septenber 21, 1998, Brandon attended an investigative hearing
w th human resources personnel, in which he was infornmed of the
all egations that he had broken conpany rules and was suspended
pendi ng an investigation.

According to Lockheed, a letter, which Brandon asserts he
never received,? was sent to Brandon’s hone address on Septenber
24, 1998, which stated that he was term nated effective Septenber
21, 1998. Additionally, a copy of the letter was placed in the
Union’s in-plant nmail box.?3

Brandon filed two grievances with the Union. In the first
grievance (“Gievance 1”), filed on Cctober 5, 1998, he argued
t hat Lockheed had not notified himin witing of the outcone of

the investigation within the ten-day limt required by the CBA

2 However, Brandon admits he received notice of his
term nation on Cctober 21, 1998. This notice stated that he was
“[d]ischarged for violation of prior disciplinary action
agreenent concerning future conduct” and did not nention the
al | eged offenses of Septenber 16 and 18. Therefore, he maintains
that the notice did not neet the requirenents of the CBA. He
asserts that the first witten notice he received regarding his
all eged offenses was fromthe state of Louisiana and sent in
relation to an unenpl oynent benefits hearing.

3 According to Lockheed, the letter was sent from
Lockheed’s mailroomto Brandon’s hone address by certified mai
on Septenber 30, 1998. After an investigation, the United States
Postal Service concluded that the letter was irretrievably | ost
and issued a refund to Lockheed.



Lockheed rejected Gievance |, stating that it had nailed the
notification letter to Brandon’s hone address on the sixth day of
the ten-day period. Brandon filed a second grievance (“Gievance
I17), on Cctober 27, 1998, challenging his termnation on the
merits. Lockheed denied Grievance Il as untinely on Novenber 10,
1998.

The Uni on accepted Lockheed s position regarding Gievance
1, but brought Gievance | to arbitration, naintaining that
Brandon had not been presented with the reprimand in witing
wthin ten days. The arbitrator found in favor of Lockheed,
deci ding that, although notice to the Union does not normally
constitute notice to the enpl oyee, when, as in this case, the
Uni on forwards the conpany’s decision to the enployee within the
ten-day period presentation is perfected.*

Brandon filed a charge of discrimnation with the Loui siana
Comm ssion on Human Rights and the EEOC on Septenber 3, 1999,

all eging that he believed he was di scharged because of his race

4 The arbitrator relied on statenents from Bargaini ng
Comm ttee Chair Benny McCormck to find that Brandon had actual
know edge of the termnation. MCormck stated that, sonetine on
or before Cctober 1, he contacted Brandon to ask himto cone to
the Union office. Wen Brandon canme, McCorm ck read himthe
termnation letter and described the grievance McCorm ck had
already drafted on the nerits. Instead of submtting that
grievance, McCorm ck and Brandon decided to wait until Brandon
received the notice hinself. The arbitrator found the actual
date of this neeting to be unclear, but noted that McCorm ck had
indicated to the NLRB that the conversation happened on Cctober 1
and that two other Union enployees indicated on Cctober 2 that
the neeting had al ready occurred.
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in violation of Title VII of the Cvil R ghts Act of 1964 (“Title
VII"). On Septenber 3, 1999, the EEOC i ssued Brandon a right-to-
sue letter, but declined to investigate Brandon’s charge “because
it was not filed within the time limt required by [aw.”

On Cctober 21, 1999, Brandon filed suit in Gvil D strict
Court for the Parish of Oleans, alleging discrimnation.®> The
suit was renoved to federal court on Novenber 18, 1999 based on
federal question and diversity jurisdiction. Lockheed noved for
summary judgnent on March 1, 2000, and the notion was granted by

the district court on April 18, 2000.

5> Fromthe face of Brandon's conplaint, it is difficult to
determ ne the basis of his clains. He states in his conplaint:

VITI.

During all relevant tinmes, Defendant maintained a
grievance procedure for alleged violations of policy.
Def endant deni ed petitioner due process by sunmarily
di sm ssing petitioner wthout affording himan
opportunity to address the facel ess allegations of
Def endant. Defendant’s decision to term nate
Petitioner was pre-textural [sic] in nature and was not
cont enporaneous to the alleged violations. Petitioner
had | ong since been warned and counsel ed by Def endant
and had not engaged in any formof violation prior to
bei ng wongfully term nat ed.

| X.

Def endant di scrim nated agai nst the Petitioner when
he was deni ed due process to address the all egations of
violations of policy outside of the grievance period.

When questioned as to the bases of his conplaints during the
hearing on the notion for sunmary judgnment, Brandon’s counsel
agreed that, with the exception of his Title VII claim all other
clains were preenpted by the Labor Managenent Rel ations Act
(“LMRA"), but also indicated that his claimincluded a state | aw
wrongf ul di scharge claim



The district court first noted that Brandon conceded at oral
argunent that any claimhe mght have had for a deprivation of
due process within the grievance procedure is barred either by
the preenption of 8§ 301 of the Labor Managenent Rel ations Act
(“LMRA") or the binding decision of the arbitrator on the issue.
The district court recognized that Brandon al so conceded at oral
argunent that he had no clai magainst the Union for breach of the
duty of fair representation.

Second, the court dism ssed Brandon’s claimfor w ongful
di scharge under Louisiana state | aw because binding arbitration
had al ready determ ned that the discharge was proper. Further,

8§ 301 of the LMRA woul d preenpt Brandon’s state cl ai m because
Brandon’ s enpl oynent was governed by a CBA

Third, although noting that federal |abor |aw did not
precl ude Brandon’s race discrimnation clains, the district court
di sm ssed Brandon’s state and federal race discrimnation clains
because there were no genuine issues of material fact that would
support the clains. The court found that Brandon failed to
establish a prima facie case of disparate treatnent and that,
even if he had, his clainms were tine-barred because he did not
file his EEOC charge within the tinme limt required by Title VII.

Finally, the district court dismssed Brandon’s clai mthat
Lockheed had retaliated against himfor his union and political
activity because such clains fell under the exclusive
jurisdiction of the National Labor Relations Board (the “NLRB"),
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and therefore, the district court found it was w t hout
jurisdiction to hear them

Brandon tinely appeal s.

1. STANDARD OF REVI EW
We review de novo a district court’s grant of sunmary

judgnent. See Evans v. Cty of Bishop, 238 F.3d 586, 588 (5th

Cir. 2000). Summary judgnent is appropriate when the record

shows that there is no genuine issue as to any nmaterial fact
and that the noving party is entitled to judgnent as a natter of

law.”” Allen v. Rapides Parish Sch. Bd., 204 F.3d 619, 621 (5th

Cr. 2000) (quoting Taylor v. Principal Fin. Goup, Inc., 93 F. 3d

155, 161 (5th Gr. 1996)). “‘If the noving party neets the
initial burden of showi ng there is no genuine issue of nmateri al
fact, the burden shifts to the nonnoving party to produce

evi dence or designate specific facts showi ng the existence of a

genui ne issue for trial.”” 1d. (quoting Taylor, 93 F.3d at 161).
“Concl usory all egations unsupported by specific facts . . . wll

not prevent an award of summary judgnent; the plaintiff [can]not

rest on his allegations . . . to get to a jury wthout any

significant probative evidence tending to support the conplaint.”

Gles v. Gen. Elec. Co., 245 F.3d 474, 493 (5th Gr. 2001)

(alteration in original) (internal quotations omtted) (quoting

Nat’'l Ass’'n of Gov't Enployees v. City Pub. Serv. Bd., 40 F.3d




698, 713 (5th Gr. 1994)). *“lInstead, Rule 56(e) . . . requires
t he nonnoving party to go beyond the pl eadi ngs and by her own
affidavits, or by the depositions, answers to interrogatories,
and adm ssions on file, designate specific facts show ng that

there is a genuine issue for trial.” [d. (internal quotations

omtted) (quoting Celotex Corp. v. Catrett, 477 U. S. 317, 324
(1986)). “[We nust view all facts in the |ight nost favorable

to the nonnovant.” Cardinal Towing & Auto Repair, Inc. v. Cty

of Bedford, Tex., 180 F.3d 686, 690 (5th G r. 1999).

[11. WRONGFUL DI SCHARGE CLAIM

Brandon al l eges that the district court erred in dismssing
his state | aw wongful discharge claimas preenpted by § 301 of
the LMRA (“8 301”). One difficulty in determ ning whether the
district court erred is that Brandon is unclear about the basis
of his state-law wongful discharge claim i.e., whether it is
statutory or conmon | aw.

To the extent that Brandon’s state wongful term nation
clains arise from Lockheed s violation of the due process
guaranteed to himby the CBA, we agree with the district court

that those clains are preenpted by 8§ 301.° “Preenption is a

6 Brandon argues at length that Lockheed failed to follow
the procedures required by the CBA that the grievance and
arbitration procedures failed to address his central issues, and
t hat he should have the opportunity to present his clains to a
trial court. As explained infra in the text, these clains al
pertain to guarantees under the CBA and are preenpted by § 301.
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question of law, which we review de novo.” Meredith v. La. Fed' n

of Teachers, 209 F.3d 398, 404 (5th G r. 2000).

Section 301 provides in relevant part:

Suits for violation of contracts between an enpl oyer

and a | abor organi zati on representing enployees in an

i ndustry affecting commerce as defined in this chapter

. may be brought in any district court of the

United States having jurisdiction of the parties,

W t hout respect to the anount in controversy or wthout

regard to the citizenship of the parties.
29 U.S.C. 8§ 185(a) (1998). Regarding 8 301 preenption of state
| aw cl ai ms, the Suprenme Court has stated that “if the resol ution
of a state-law cl ai mdepends upon the neaning of a collective-
bar gai ni ng agreenent, the application of state law. . . is pre-
enpted and federal |abor-law principles . . . nust be enployed to

resolve the dispute.” Lingle v. Norge Div. of Magic Chef, Inc.

486 U. S. 399, 405-06 (1988). A state-law renedy is “independent”
of the CBA for 8§ 301 preenption purposes if “resolution of the
state-law cl ai m does not require construing the collective-
bargai ni ng agreenent.” 1d. at 407

Where Brandon relies on Lockheed' s failure to follow the
di sciplinary notice procedures required by the CBA, or any of the
ot her procedures or requirenents of the CBA to support his
wrongful discharge clains, Brandon’s claimwould require

construing the CBA and is therefore preenpted by § 301.°

" W note that Brandon did not challenge the district
court’s finding that he had conceded his clains under the LMRA
itself. Therefore, that claimis abandoned. See Evergreen
Presbyterian Mnistries Inc. v. Hood, 235 F.3d 908, 918 (5th G
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To the extent that Brandon’s state-|aw wongful discharge
clains rely on sone other |legal theory that may be i ndependent of
the CBA, such as retaliation or harassnent, he has pled
insufficient facts to survive summary judgnent. “[Q ne of the
principle [sic] purposes of summary judgnent is to isolate and
di spose of factually unsupported clains or defenses, and the rule
should be interpreted in a way that allows it to acconplish this

purpose.” Melton v. Teacher’s Ins. & Annuity Ass’n, 114 F. 3d

557, 559 n.1 (5th Gr. 1997). “[U nsupported allegations in
pl eadings are insufficient to prevent the grant of summary

judgnent.” Bagby v. Gen. Mdtors Corp., 976 F.2d 919, 921 (5th

Cr. 1992). Brandon has submtted no evidence in support of his
clains and has pled no facts that could support a state-|aw

wrongful di scharge claim

2000) .

Even had he not abandoned those clains, Brandon is bound to
the result of the arbitration proceedi ngs under the LMRA. Wile
an individual may bring suit against his enployer for breach of a
CBA, he is required to attenpt to exhaust any grievance or
arbitration renedies provided in the collective bargaini ng
agreenent. See DelCostello v. Int’l Bhd. of Teansters, 462 U. S
151, 163 (1983). “Subject to very limted judicial review, he
w Il be bound by the result according to the finality provisions
of the agreenent.” |d. The CBA stated that the grievance and
arbitration procedure was final and binding. The exception to
the limted review applies when “the union representing the
enpl oyee in the grievance/arbitration procedure acts in such a
di scrimnatory, dishonest, arbitrary, or perfunctory fashion as
to breach its duty of fair representation.” 1d. This argunent
was wai ved by Brandon in the district court.
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The district court did not err in granting sumrary judgnent
in favor of Lockheed on Brandon’s state | aw wongful discharge

cl ai ms.

| V. DI SCRI M NATI ON CLAI M5

The district court dism ssed Brandon’s federal and state
race discrimnation clains, finding that there were no genuine
i ssues of material fact that would support the race
di scrimnation clains and that Brandon had failed to establish a
prima facie case of disparate treatnent race discrimnation.
Further, the district court found that, even if Brandon had
established a prima facie case of race discrimnation, his clains
were tinme-barred because he failed to file his EECC charge within
the required time limt. Brandon argues that the district court

erred in dismssing his race discrimnation clains.?

8 Brandon’s argunents regarding why the district court
decision was in error are unclear. To the extent he argues that
the district court erred in finding that the arbitrator’s
deci sion was binding on his race discrimnation clains and thus
precluded his race discrimnation clainms, we hold that the
district court made no such finding. |In fact, the district court
stated that “[n]Jormally exclusive arbitration provisions nust
give way to certain statutory rights, such as the anti -
discrimnation provisions in Title VII.” The district court
di sm ssed Brandon’s race discrimnation clains on other grounds.

To the extent that Brandon argues that renoval from federal
to state court was inproper because his clains did not arise
under federal |aw, we disagree. Brandon argues that his original
conplaint did not state a federal question and, under the “*‘well
pl ead conplaint rule,’” should not have been renoved to federal
court. However, Brandon admits that he “sought relief for
wrongful term nation and the denial of due process to address the
all egations of violations of policy outside of the grievance
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We agree with the district court that Brandon has not net
hi s burden of “produc[ing] evidence or designat[ing] specific
facts showi ng the existence of a genuine issue for trial” on
either his state or federal racial discrimnation clainms. Allen,
204 F.3d at 621 (internal quotations omtted) (quoting Taylor, 93

F.3d at 161).° Cains of racial discrinmnation supported by

period.” This latter claimarises under the CBA see supra Part
11, and is subject to renoval based on the “conpl ete preenption”
doctri ne.

Wil e federal courts typically ascertain the existence
of federal question jurisdiction by applying the
famliar “well-pleaded conplaint” rule, there exists a
“corollary” to this rule, which is nost frequently
referred to as the doctrine of “conplete preenption.”
This doctrine has been used to define limted
categories of state law clains that are “conpletely
preenpt ed” such that “any civil conplaint raising this
select group of clains is necessarily federal in
character,” no matter how it is characterized by the
conplainant in the relevant pleading. . . . Because
they are recast as federal clains, state |aw clains
that are held to be conpletely preenpted give rise to
“federal question” jurisdiction and thus may provide a
basis for renoval. The Suprenme Court has held the
doctrine of conplete preenption applicable to certain
clains preenpted by ERISA as well as to certain clains
preenpted by the LMRA

Mdelland v. Gonwaldt, 155 F.3d 507, 512 (5th Cr. 1998)
(citations and footnotes omtted).

Further, renoval in this case was prem sed not only on the
federal question presented by the preenption of 8§ 301 of the LMRA
but also on diversity jurisdiction.

°® Brandon nakes race discrimnation clainms under both
federal and state |law. Because of the simlarity between Title
VI1 and LA Rev. STAT. ANN. 8§ 23: 1006, Louisiana’s anti-
discrimnation statute, courts appropriately |Iook to federal
jurisprudence to interpret Louisiana discrimnation |aws. See
King v. Phel ps Dunbar, L.L.P., 98-1805, at 7 (La. 6/4/99), 743
So. 2d 181, 187; see also Nichols v. Lews Gocer, 138 F.3d 563,
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circunstantial evidence are anal yzed under the framework set out

in McDonnell Douglas Corp. v. Geen, 411 U S. 792 (1973).

“First, the plaintiff nust establish a prima facie case of

discrimnation.” See Reeves v. Sanderson Plunbing Prods., Inc.,

120 S. C. 2097, 2106 (2000). Once the plaintiff satisfies this
prima facie burden, the burden shifts to the enpl oyer to produce
a “legitimate, nondiscrimnatory reason for its decision.”

Russell v. MKinney Hosp. Venture, 235 F.3d 219, 222 (5th G

2000). “If the defendant can articulate a reason that, if
bel i eved, woul d support a finding that the action was

nondi scrimnatory, ‘the mandatory inference of discrimnation
created by the plaintiff’s prima facie case drops out of the
picture and the factfinder nmust decide the ultimte question:
whet her [the] plaintiff has proved [intentional

discrimnation].”” Evans v. Gty of Houston, 246 F.3d 344, 350

(5th Gr. 2001) (alterations in original) (sonme interna
quotations omtted) (quoting Russell, 235 F.3d at 222). “In the
context of a claimof discrimnation, a plaintiff nust adduce

evidence that the justification was a pretext for racial and age

discrimnation.” 1d. at 351. *“In making this show ng, the

566 (5th Gr. 1998); Hicks v. Cen. La. Elec. Co., 97-1232 (La.
App. 1 Gr. 5/15/98), 712 So. 2d 656, 658 (“Because of the
substantial simlarities between state and federal
anti-discrimnation |aws, courts may appropriately consider
interpretations of federal statutes when construing Louisiana
law.”). Qur finding that the district court did not err in
granting summary judgnent on Brandon’s federal discrimnation
clains applies as well to Brandon’s state discrimnation clains.
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plaintiff can rely on evidence that the enployer’s reasons were a
pretext for unlawful discrimnation.” Russell, 235 F. 3d at 222.
“However, as the Court stated in H cks, a show ng of pretext does
not automatically entitle an enployee to a judgnent as a matter
of law” |1d. at 223. Wile a showng of pretext will nore
likely than not lead to an inference of discrimnation, see id.,
a showi ng of pretext by the plaintiff will not always be
sufficient to infer discrimnation. For exanple, “if the record
concl usively reveal ed sone other, nondiscrimnatory reason for
the enployer’s decision, or if the plaintiff created only a weak
i ssue of fact as to whether the enployer’s reason was untrue and
t here was abundant and uncontroverted i ndependent evi dence that

no di scrimnation had occurred,” the enployer would still be

entitled to summary judgnent. See Reeves, 120 S. C. at 2109.

We agree with the district court that Brandon has failed to
establish a prima facie case of race discrimnation. |If
Brandon’s claimis construed as a claimof discrimnatory
termnation, to establish his prim facie case he nust establish:
“(1) that he is a nenber of a protected group; (2) that he was
qualified for the position held; (3) that he was discharged from
the position; and (4) that he was replaced by soneone outside of

the protected group.” Byers v. Dallas Mrning News, Inc., 209

F.3d 419, 426 (5th Gr. 2000). It is uncontroverted that Brandon
is a nenber of a protected group and that he was di scharged from

his position; however, he has failed to present any evidence
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either that he was qualified for the position or that he was
repl aced by sonmeone outside the protected group.

Alternatively, Brandon’s claimmay be interpreted as an
allegation of discrimnatory discipline. “In work-rule violation
cases, a Title VII plaintiff may establish a prima facie case by
show ng ‘either that he did not violate the rule or that, if he
did, white enployees who engaged in simlar acts were not

puni shed simlarly’.” Myberry v. Vought Aircraft Co., 55 F. 3d

1086, 1090 (5th Gr. 1995 (quoting Geen v. Arnstrong Rubber

Co., 612 F.2d 967, 968 (5th Gr. 1980)). Again, Brandon has
failed to establish the requisite prima facie case. Wen asked
to identify enployees who were treated differently, Brandon

all eges that three other enployees, all African-Anerican nen,
received only a ten-day disciplinary suspensi on whereas he
received a thirty-day suspension for his behavior. The treatnent
of these three African-Anerican nen does not create a prinma facie
case of racial discrimnation.

Because we agree with the district court that Brandon failed
to neet his prima facie burden, we need not address whether his
EECC charge was tinely filed. W find that the district court
did not err in granting summary judgnent on Brandon’s race

di scrim nation cl ai ns.

V. RETALI ATI ON CLAI M
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The district court dism ssed Brandon’s retaliation claim
finding that it did not have jurisdiction because the claimfel
wthin the exclusive jurisdiction of the NLRB. Brandon argues
that the district court’s finding was error.® W disagree.

The NLRB has primary jurisdiction to decide what constitutes
unfair | abor practices under the National Labor Rel ations Act

(the “NLRA"). See Kaiser Steel Corp. v. Millins, 455 U. S. 72, 83

(1982); United Food & Commercial Wrkers Union AFL-CI O v.

Pilgrinmis Pride Corp., 193 F.3d 328, 331 (5th Gr. 1999). “As a

general rule, federal courts do not have jurisdiction over
activity which ‘is arguably subject to 87 or 88 of the [NLRA],’
and they ‘nust defer to the exclusive conpetence of the National

Labor Rel ations Board.'” See Kaiser Steel Corp., 455 U. S. at 83

(citing San Diego Bldg. Trades Council v. Garnon, 359 U S. 236,

245 (1959)). There are exceptions to this general rule, see

e.qg., United Food, 193 F.3d at 331; Tanburello v. Conm Tract

Corp., 67 F.3d 973, 977-78 (1st Cr. 1995), none of which applies
to this case.

Further, an unfair |abor practice is defined in 8 8 of the
NLRA. Section 8 states in relevant part: “[i]t shall be an

unfair | abor practice for an enployer . . . to interfere wth,

10 Brandon argues that the district court erred when it
dism ssed his claimfor failure to state a cl ai mupon which
relief could be granted. W construe Brandon’s argunent to refer
to his claimthat Lockheed retaliated against himfor his union
activities, which the district court dism ssed for |ack of
jurisdiction.
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restrain, or coerce enployees in the exercise of the rights
guaranteed in section [7] of this title.” 29 U S C § 158(a)(1)
(1998). Moreover, 8 8 of the NLRA provides that “[i]t shall be
an unfair |abor practice for an enployer . . . by discrimnation
inregard to hire or tenure of enploynent or any termor

condi tion of enploynent to encourage or discourage nenbership in
any | abor organization.” 1d. 8 158(a)(3). Further, “an enpl oyer
vi ol ates Section 8(a)(3) by taking adverse enpl oynent action

agai nst an enployee in retaliation for his union activities or

synpathies.” New Oleans Cold Storage & Warehouse Co. v. NLRB

201 F. 3d 592, 600 (5th Cr. 2000); see also Marshall Durbin

Poultry Co. v. NLRB, 39 F.3d 1312, 1318 (5th Cr. 1994) (“Section

8(a)(3) proscribes enployer reprisals agai nst an enpl oyee for
engaging in Union activity.”).

Brandon al |l eges that he was termnated in retaliation for
his role as a union representative and for speaking up for the
rights of his co-workers. This allegation would constitute an
unfair | abor practice under 8 8 of the NLRA and falls under the
exclusive jurisdiction of the NLRB. Therefore, we find that the
district court did not err in finding it was without jurisdiction

to hear the retaliation claim

VI . CONCLUSI ON
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For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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