IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30795
Summary Cal endar

EVELYN FRANK
Pl ai ntiff-Appellant,
ver sus
KENNETH APFEL, COWM SSI ONER OF SOCI AL SECURI TY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 99- CV-3038-LLM

 Decenmber 27, 2000
Before SM TH, BENAVI DES, and DENNI'S, Crcuit Judges.
PER CURI AM *

Evel yn Frank appeals the district court’s dismssal wthout
prejudice of her conplaint challenging the Social Security
Commi ssioner’s denial of her application for disability benefits.
The di sm ssal was based upon Frank’s attorney’'s failure to file a
menor andum of |aw and facts as ordered by the district court.

Because the refiling of the conplaint would not be within the

time limts for seeking judicial review of the Conm ssioner’s

denial of benefits, see 42 U S C. & 405(g), we construe the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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district court’s dismssal as one with prejudice. See Long v.

Si mons, 77 F.3d 878, 879-80 (5th Gr. 1996).

A Fed. R Gv. P. 41(b) dismssal wth prejudice is
appropriate only if the failure to conply with the court order was
the result of purposeful delay or contunacious conduct by the
plaintiff and the district court enployed | esser sanctions before
di sm ssing the action. Id. at 880. Qur review of the record
reveal s that Frank’s attorney neglected to file the nmenorandum but
that his conduct was not intentional and did not anount to
contumaci ous behavior. Furthernore, the claimant herself appears
to an i nnocent party to her attorney’ s conduct. Frank’ s attorney’s
failure to conply with one order of the district court does not
constitute grounds to dismss Frank’s conplaint with prejudice.

See Berry v. CIGNA/RSI-CIGNA, 975 F.2d 1188, 1191 n.6 (5th Grr.

1992); MGowan v. Faul kner Concrete Pipe Co,, 659 F.2d 554, 557

(5th Cir. 1981).
The district court’s dismssal is VACATED, and this case is

REMANDED f or further proceedings.



