IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30812
Conf er ence Cal endar

M CHAEL PAUL ZI HLAVSKY,

Pl ai ntiff-Appellant,
ver sus
POLI CE DEPARTMENT OF BOSSI ER CITY; POLI CE DEPARTMENT OF
SHREVEPORT; SHERI FF OF BOSSI ER CI TY PARI SH; DANNY DI SON; ALAN J.
GOLDEN; PAM SMART; TIM DEMENT; JOHN R JETER, G SPRCLES; B
WOCDROW NESBI TT, JR.; JAMES W STEWART; LARRY C. DEEN;, CHUCK
ANDREWS; TOM MYRI CK; S. PRATOR,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 00-CVv-519

" Decenmber 13, 2000

Before DAVI S, STEWART, and PARKER, Circuit Judges.
PER CURI AM *

M chael Paul Zi hlavsky (*Zi hlavsky”), Louisiana prisoner
# 309324, appeals the district court’s dismssal of his 42 U S C
§ 1983 civil rights action as frivolous. His notion to file a
suppl enental brief is GRANTED. Zi hlavsky argues that: (1) the
district court abused its discretion by dism ssing his clains,

stemmng fromthe events in 1998 and 1999, as frivol ous under

Heck v. Hunphrey, 512 U S. 477 (1994); (2) the district court

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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abused its discretion by dismssing his clains, stemmng fromthe
events in 1996, as frivol ous because the clains were prescribed,
and (3) the district court erred by dismssing his clains for
habeas relief without prejudice for failing to exhaust state
court renedies.

The district court properly dism ssed Zihlavsky's cl ains,
stemmng fromthe events in 1998 and 1999, as frivol ous because
the clains necessarily inply the invalidity of his conviction or
sentence. See Heck 512 U. S. at 486-87. The district court also
properly dism ssed Zihlavsky’s clainms, stemmng fromthe events
in 1996, as frivolous because the clainms were prescribed under

Loui siana’s one-year prescriptive period. See Elzy v. Roberson,

868 F.2d 793, 794-95 (5th CGr. 1989); Freeze v. Giffith, 849

F.2d 172, 175 (5th Gr. 1988). Finally, the district court
properly dism ssed w thout prejudice that aspect of Zi hlavsky’s
conpl ai nt that sounded in habeas corpus because he failed to show

t hat he exhausted avail able state court renedi es. See Pugh v.

Parish of St. Tammany, 875 F.2d 436, 439 (5th Cr. 1989).

Zi hl avsky’ s appeal is frivolous and is therefore DI SM SSED

See Howard v. King, 707 F.2d 215, 220 (5th Cr. 1983); 5TH GR
R 42.2. The dism ssal of Zihlavsky’'s conplaint as frivol ous and
the dism ssal of this appeal as frivol ous each count as a strike

for purposes of 28 U S.C. 8§ 1915(g). See Patton v. Jefferson

Correctional Cr., 136 F.3d 458, 462-64 (5th Cr. 1998); Adepegba

v. Hammons, 103 F.3d 383, 385-87 (5th Cr. 1996). W caution
Zi hl avsky that once he accunul ates three strikes, he may not

proceed in forma pauperis in any civil action or appeal filed
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while he is incarcerated or detained in any facility unless he is
under i nm nent danger of serious physical injury. See 28 U S. C

§ 1915(qg).

APPEAL DI SM SSED;, MOTI ON TO FI LE SUPPLEMENTAL BRI EF GRANTED,;
28 U. S.C. 8§ 1915(g) WARNI NG | SSUED.



