UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-30893

RONNI E HONGO,

Peti ti oner- Appel | ee,
VERSUS
BURL CAIN, Warden,

Loui siana State Penitentiary, Angola, Louisiana,

Respondent - Appel | ant .

Appeal fromthe United States District Court
For the Western District of Louisiana

(5: 98- CV- 2305)

June 18, 2001

Bef ore STEWART and PARKER, Circuit Judges, and GOLDBERG, Judge.”’

PER CURI AM **

Bur |

Cain, Warden of the Louisiana State Penitentiary in

“Judge of the United States Court of International Trade,
sitting by designation.

“Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.
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Angol a, Louisiana (referred to hereafter as the “State”), appeals
the district court’s grant of habeas corpus relief to Petitioner
Ronni e K. Hongo, Louisiana prisoner #98420. W reverse.
FACTS AND PROCEDURAL HI STORY

Hongo was convicted in a Louisiana state court of attenpted
second-degree nmurder and sentenced to life inprisonment wthout
benefit of parole. He was also convicted of possession of a
firearmby a felon, for which he received a five-year sentence.

Hongo shot Karen Garner in the head with a pistol and blinded
her in one eye. At trial, Garner testified that Hongo appeared at
her front door armed with the pistol and that he shot at her tw ce,
stri king her once. According to the testinony of O ficer Martone,
Hongo adm tted, shortly after his arrest, that he went to Garner’s
home to shoot Garner’'s father and said that he did not nean to
shoot Garner. At trial, Hongo testified that he went to the Garner
house with a 20 gauge shotgun in his pants, but no pistol. He
clainmed he was talking to Garner, who had the pistol on a nearby
tabl e, when they got into a playful westling match during which
the pistol was accidentally discharged. Hongo deni ed nmaking the
incrimnating statenents after his arrest.

Hongo appealed, alleging that Oficer Martone s testinony
about Hongo’s post-arrest statenent was i nproper and that his prior
convictions were not grounds for an enhancenent. Hongo’ s

conviction was affirned, but the matter was remanded to correct a



sentencing error. State v. Hongo, 625 So.2d 610, 620 (La. App. 3
Cr. 1993).

Hongo filed a state habeas petition, alleging that his
sentence was unconstitutionally excessive and that his counsel was
ineffective for failing to object to the use of a 1977 felony
conviction and to a clearly erroneous jury instruction. Hongo
contended that the jury was erroneously instructed on the el enents
of attenpted second-degree nurder. The state judge had instructed
Hongo’s jury that second-degree nurder required specific intent to
kill or inflict great bodily harm Hongo argued that, under
Louisiana law, attenpted nurder requires that the state prove
specific intent to kill. The state district court denied relief
Wi thout witten reasons. The state internedi ate appellate court,
in a two-to-one split-panel decision, found that Hongo’'s attorney
was ineffective, granted relief, and vacated Hongo' s convicti on.
The Louisiana Suprenme Court reversed and reinstated Hongo's
conviction. State v. Hongo, 706 So.2d 419, 422 (La. 1997). The
Loui si ana Suprene Court found that the state presented sufficient
evi dence that Hongo had the intent to kill the victimbut failed to
conplete his plans and that there was no evidence presented to the
jury which would support a finding that Hongo had the intent to
inflict great bodily harm Id. Therefore, the Louisiana Suprene
Court concluded that although Hongo's counsel’s performance fell

bel ow prevai l i ng professional norns, his deficient performance did



not prejudice the defendant. | d. Hongo filed a second state
habeas petition on an unrelated issue, which was deni ed.

Hongo then filed this federal habeas petition, alleging that
the erroneous jury instruction concerning intent to inflict great
bodily harm mandated a reversal w thout a harm ess error analysis
and that trial counsel was ineffective for failing to object to the
erroneous jury instruction on attenpted second-degree nurder and
attenpted mansl aughter. The magistrate judge, in a report and
recommendation, noted that the state conceded that the trial court
inproperly instructed the jury on the standard for finding
attenpted second-degree nurder and that the error rendered the
instruction constitutionally deficient. The nmagistrate judge
enpl oyed harm ess error anal ysis and found that, despite the error,
there was no reasonable probability that the jury would have
returned a different verdict had the instruction been consistent
wth the |aw Thus, the magistrate judge concluded that Hongo
failed to establish prejudice arising from counsel’s failure to
object to the erroneous jury instruction. Hongo filed objections
to the magi strate judge’s report and reconmmendati on.

The district court conducted a de novo review, and found t hat
the erroneous jury instruction, conbined with erroneous statenents
of lawto the jury by both defense counsel and the prosecutor had
a substantial effect or influence on the verdict such that there

was nore than a reasonable possibility that the result would have



been different had the jury been properly instructed. The district
court found that defense counsel’s failure to object to the
erroneous instruction was deficient performance, and that defense
counsel’s error resulted in prejudice given the frequency of the
erroneous statenment and the Fifth Crcuit’s holding in Gay v.
Lynn, 6 F.3d 265 (5th Cr. 1993). The district court conditionally
granted Hongo’'s wit of habeas corpus, vacated his conviction and
ordered that he be released fromcustody unless the state, within
180 days, commenced its prosecution.

The State tinely appealed. No certificate of appealability is
requi red because a representative of the State is appealing the
district court’s grant of habeas relief. See FeED. R AprpP. P.
22(b) (3).

DI SCUSSI ON
A. Standard of review

“I'n a habeas corpus appeal, we review the district court’s
findings of fact for clear error and reviewits conclusions of |aw
de novo, applying the sane standard of reviewto the state court’s
decision as the district court.” Thonpson v. Cain, 161 F.3d 802,
805 (5th Cir. 1998).

A district court shall not grant Federal habeas relief for

any claim that was adjudicated on the nerits in State
court proceedi ngs unl ess the adjudication of the claim-

(1) resulted in a decision that was contrary to, or

involved an unreasonable application of, clearly
established Federal |aw, as determ ned by the Suprene

5



Court of the United States; or

(2) resulted in a decision that was based on an

unreasonabl e determ nation of the facts in light of the

evi dence presented in the State court proceeding.
28 U S.C. § 2254(d).

In reviewing the state court’s decisions regardi ng questions
of law under the “unreasonable application” clause, a federa
habeas court may not issue a wit sinply because that court

concludes, in its independent judgnent, that the relevant state-

court decision applied clearly established federal | aw erroneously

or incorrectly. WIllians v. Taylor, 529 U S. 362, _ , 120 S. Ct.
1495, 1522 (2000). Rat her, that application nust also be
unreasonable. 1d. A federal habeas court nmaking the “unreasonabl e

application” inquiry nmust ask whether the state court’s application
of clearly established federal |aw was objectively! reasonable
| d. M xed questions of fact and law are |ikew se reviewed for
unreasonabl e application of clearly established federal |law. See
Lockhart v. Johnson, 104 F.3d 54, 56-57 (5th Cr. 1997).

A state court’s factual determnations are reviewed to
determ ne whether the state court’s adjudication of the claim
resulted in a decision that was based on an unreasonable

determ nation of the facts in light of the evidence presented in

Willianms rejected the Fifth Crcuit’s apparently subjective
“reasonable jurist” standard set out in Drinkard v. Johnson, 97
F.3d 751, 769 (5th Gr. 1996). Beazley v. Johnson, = F.3d __ |,
2001 W 118393 (5th G r. 2001).



the state court proceeding. See id. A determ nation of a factual
i ssue made by a state court shall be presuned to be correct, and
the applicant has the burden of rebutting the presunption of
correctness by clear and convincing evidence. See 8§ 2254(e)(1).

To obtain relief based upon ineffective assi stance of counsel,
a defendant nust denonstrate both that his counsel’s perfornmance
was deficient and that the deficient performance prejudiced the
def ense. Strickland v. Washington, 466 U.S. 668, 687 (1984).
Judicial scrutiny of counsel’s performance nust be highly
deferential, and courts nust indulge in a strong presunption that
counsel’s conduct falls within the wde range of reasonable
prof essional conduct. 1d. at 689. The defendant bears the burden
of proving both deficient performance and prejudice resulting from
error. Wstley v. Johnson, 83 F.3d 614, 719 (5th Gr. 1996). To
establish prejudice, the defendant “nust show that there is a
reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been different.
Strickland, 466 U S. at 694. A failure to establish either
deficient performance or prejudice defeats the claim |d. at 697.
B. Was Hongo prejudiced by counsel and district court errors?

The State concedes, as it has throughout Hongo's habeas
proceedi ngs, that the trial court erroneously instructed the jury
on the el enents of attenpted second-degree nurder. The trial court

instructed the jury that in order to be convicted of second-degree



murder the jury had to find that the defendant had the specific
intent to kill or inflict great bodily harm Under Loui siana | aw,
Hongo had to have the specific intent to kill; the intent to cause
great bodily harmis not an el enent attenpted second-degree nurder.
State v. Butler, 322 So.2d 189 (La. 1975). Neither does the State
chal l enge on appeal the district court’s holding that Hongo’'s
counsel’s failure to object to the erroneous instruction was
defici ent performnce. As the Louisiana Suprene Court noted in
Hongo’ s State habeas proceeding, “the first prong [of Strickl and]
is easily net here, as the rule of Butler is well-established with
over twenty years duration and a reasonably conpetent attorney
woul d know of it and properly object when presented with the
i nstant erroneous instruction.” Hongo, 706 So.2d at 422. The
State’ s appeal focuses instead on whether these errors prejudiced
Hongo.

In order to establish prejudice, Hongo nust denonstrate that
there is a reasonable probability that the jury would have had a
reasonabl e doubt respecting Hongo's guilt if the phrase “or inflict
great bodily harnf had been |eft out of the jury charge. Gay, 6
F.3d at 269-70. The district court conducted a de novo review of
the record and found that the erroneous jury instruction, conbined
Wth erroneous statenents of the law to the jury made by both
def ense counsel and the prosecutor had a substantial effect on the

verdi ct, thus concluding that the Loui siana Suprene Court’s opinion



denyi ng Hongo relief incorrectly applied federal |aw. However, the
district court erred when it failed to inquire whether the state
court application of federal |aw was unreasonable. See WIIians,
120 S. C. at 1522.

There is no dispute that the Louisiana Suprene Court applied
the correct lawin exam ning the prejudice prong of the Strickland
i neffective assistance of counsel test. The only question is
whether it <correctly applied that |law to the facts. Upon
exam nation of the record, the Louisiana Suprene Court found that
the jury in this case was presented with a binary choi ce between
the State’'s and the defendant’s version of what occurred. The
def endant testified that he and the victi mwere struggling over the
gun when it accidentally discharged. Hongo, 706 So.2d at 442. The
State presented evidence that the defendant entered the house with
the intent to kill the victimbut failed to conplete his plan. Id.
There was no argunent or evidence presented to the jury which would
support a finding that Hongo had the intent to only inflict great
bodily harm 1d. *“lIndeed, given only the two versions that were
presented, no reasonable jury could have concl uded that defendant
had the intent to only inflict great bodily harm” 1d. Thus, the
Loui siana Suprene Court concluded that the erroneous jury
instruction did not prejudice the defendant or affect the verdict.
| d. The Loui siana Suprene Court’s characterization of the evidence

in the record is accurate and its application of the law to that



evi dence i s not unreasonabl e.

The Fifth Crcuit decision in Gay v. Lynn, 6 F.3d 265 (5th
Cir. 1993), on which the district court grounded its decision, is
i napposite. In Gay, as in the case at bar, trial counsel failed
to object to a jury instruction on attenpted nurder that allowed
the jury to convict the defendant if they found that he intended
only toinflict great bodily harmon his victim Id. at 269. This

court concluded that a jury could have interpreted the evidence to

prove that Gray intended to harm but not to kill, his victimbased
on the fact that Gay was presented wth several “golden
opportunities” to kill his victim but did not take advantage of
them 1d. at 270. Indeed, Gay fired three shots at cl ose range,

none of which hit the victim |Id. Therefore, we held that Gay
met his burden of establishing that he had been prejudiced by his
counsel s error. 1d. at 271. Here, Hongo fired two shots at cl ose
range, hitting his victimin the head. Hongo's jury did not have
the sane m ssed “gol den opportunities” to consider that we found
persuasive in Gay’' s case. More inportantly, Gay filed his
federal habeas applicationin 1987, id. at 267, so the deference we
owe to the State court determnation in this suit, per 8§
2254(e) (1), as anmended by the Antiterrorism and Effective Death
Penalty Act of 1996 (“AEDPA’), was not an elenent of the analysis
in Gay. See Lindh v. Mirphy, 521 U S. 320 (1997) (hol di ng that the

provi sions of the AEDPA do not apply to cases that were filed
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before the April 1996 effective date of that act.) Further, the
state court in Gay never ruled on the nerits of Gay’'s
contentions, so there was no state court decision in that case to
whi ch we coul d have deferred. Gay, 6 F.3d at 267.

We therefore conclude that the district court in this case
erred in failing to afford the proper deference to the Louisiana
Suprene Court’s factual determ nations and | egal conclusion and in
granting Hongo' s habeas application.

Based on the foregoing we reverse the district court’s grant
of habeas relief to Hongo.

REVERSED.
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