IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30921
Conf er ence Cal endar

DANI EL DEGRAFFENREI D
Pl ai ntiff-Appellant,
ver sus
CHUCK COCK; CARTER, L.P.N.; CRANE, L.P.N.; HLL, DR
TI SDALE, Cadet; HERRI NG Corporal; KELLY, Seargeant;
MCELROY, Cadet; MECAR LOOPER, L.P.N.; DAVIS, Nurse,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 00-Cv-191

February 14, 2001

Before SM TH, BARKSDALE, and EM LIO M GARZA, Circuit Judges.
PER CURI AM *

Dani el Degraffenreid, Louisiana prisoner # 415007, appeals
the district court’s dismssal of his 42 U S. C § 1983 civil
rights action as frivolous pursuant to 28 U S. C
8§ 1915(e)(2)(B)(i). He argues that the district court abused its
di scretion in sunmarily dism ssing his 8§ 1983 acti on.

Under 8§ 1915(e)(2)(B) (i), “[n]otw thstanding any filing fee,

or any portion thereof, that may have been paid, the court shal

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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determ ne the case at any tine if the court determ nes” that the
action or appeal is frivolous or malicious. This court reviews
for an abuse of discretion the district court’s determ nation

that an in forma pauperis conplaint is frivolous. See Siglar v.

H ghtower, 112 F.3d 191, 193 (5th Gr. 1997).

Degraffenreid argues that he was deni ed adequate nedi ca
care because he shoul d have been hospitalized sooner for his
stomach problens. Degraffenreid has not been denied nedication
for his stonmach problens and his disagreenent with his nedical
treatnent for those stonmach problens is not actionable under

8§ 1983. See Vvarnado v. Lynaugh, 920 F.2d 320, 321 (5th G

1991). He has not shown the district court abused its discretion
in denying this claimas frivol ous under 8§ 1915(e)(2)(B)(i).

Degraffenreid argues that he was deni ed access to the courts
because prison officials did not respond to a grievance form
submtted by him Because Degraffenreid has not alleged that his
position as a litigant in a particular case was prejudiced, he
has not shown the district court abused its discretion in

dismssing this claimas frivolous under 8 1915(e)(2)(B)(i). See

VWal ker v. Navarro County Jail, 4 F.3d 410, 413 (5th Gr. 1993).
The district court’s dism ssal of Degraffenreid’ s § 1983

action counts as a “strike” under 28 U S.C. § 1915(g), and this

court’s dismssal of his appeal as frivolous also counts as a

“strike” under 8§ 1915(g). See Adepegba v. Hammons, 103 F. 3d 383,

386-88 (5th Gr. 1996). Degraffenreid has accunul ated two

“strikes” and if he accunulates a third “strike,” he will not be
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able to proceed IFP in any civil action or appeal unless he is
under i nm nent danger of serious physical injury. See 8§ 1915(g).

APPEAL DI SM SSED AS FRI VOLOUS; SANCTI ON WARNI NG | SSUED.



