IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30934
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

DAVI D ELLI S PRI CE,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana
(91- CR-20040-1)

April 18, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.

PER CURI AM *

Def endant - Appel l ant David Ellis Price was convicted on his
guilty plea of filing a false claimagainst the United States, in
violation of 18 U.S.C. §8 287. Pursuant to his plea agreenent, the
court dism ssed a count alleging conspiracy to defraud, 18 U S. C
§ 286. Price has not appeal ed his conviction but has appeal ed his
sentence to serve a 24-nonth prison term W affirm

W “reviewa trial court’s factual findings at sentencing for
clear error and its | egal application of the sentencing guidelines

de novo.” United States v. Gray, 105 F.3d 956, 969 (5th Cr.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



1997). Price contends that the district court erred by considering
allegations of the conspiracy count as “relevant conduct” for
sent enci ng purposes. Based on the presentence report (PSR) the
district court det er m ned t hat, pur suant to US S G
8 2F1.1(b)(1)(E)(1987), four |levels should be added to Price’s base
of fense | evel because the of fense i nvol ved nore than $20,000. This
was grounded in findings that Price submtted a false claim for
$9, 647 and that he aided and abetted Al bert Wwmack in submtting
three false clains totaling $36,768. This finding is not clearly
erroneous; neither is the sentencing court’s application of the
gui delines erroneous as a matter of |aw

Price contends that he should not be held accountable for
Wnmack’ s false clains, as alleged in the conspiracy count, because
there was no evidence of an agreenent or conspiracy and because
Price nerely told Womack howto file a false claim The PSR shows,
however, that Price hel ped Wonack file his fal se clains, enploying
the sanme schene that Price wused for his own false claim
Accordingly, the district court neither clearly erred in crediting
these facts nor commtted |egal error in including the quantum of
Wnmack’ s cl ai ns for purposes of calculating Price’s offense | evel.

See U.S.S.G 8§ 1Bl1.3(a); United States v. Bryant, 991 F. 2d 171, 177

(5th Gir. 1993).

Price also asserts that the district court erred when it
increased his offense level by tw for “nobre than mnim
pl anni ng,” pursuant to U . S.S.G § 2F1.1(b)(2)(A). Section 1B1.1,

coment. (n.1(f)) (1987) states in part: ““More than m ni ma



pl anning’ is deened present in any case involving repeated acts
over a period of tinme, unless it is clear that each instance was
purely opportune.” The PSR shows, w thout contradiction, that
Price aided and abetted Wwnack in filing three clains between
Septenber 12, 1987, and June 10, 1989. Price filed his owmn simlar
claim on or about August 10, 1988. The district court did not
clearly err in finding that Price engaged in “nore than m ninma
pl anni ng.”

Finally, Price advances that the district court erred when it
added two points to his crimnal history category (CHC), on the
ground that he engaged in sone of the rel evant conduct prior to the
expiration of his term of probation inposed in an earlier case.
Price conpleted his earlier probationary termon Cctober 3, 1987;
Wmack’s first false claimwas filed in Septenber 1987, and Price
had hel ped Wonmack in that endeavor. Cuidelines §8 4A1.1, comment.
(n.4) (1987) states in part: “Two points are added [to the CHC] if
t he def endant commtted any part of the instant offense (i.e., any
rel evant conduct) while under . . . probation.” Price’s contention
is based on his assertion that Womack’s filing fal se clai ns was not
“rel evant conduct” as to Price’'s offense. The lack of |egal or
factual nerit of this contention is denonstrated in our foregoing
di scussion of Price’'s efforts in support of Wwnack’ s fal se clains
filings.

AFFI RVED.



