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FOR THE FI FTH Cl RCU T

No. 00-31191

Summary Cal endar

RODRI GO M SCLORZANO, SR
Plaintiff - Appellant
V.
SHELL CHEM CAL COVPANY
Def endant - Appell ee

Appeal fromthe United States District Court
for the Eastern District of Louisiana
No. 99-CV-2831-L

May 18, 2001
Bef ore KING Chief Judge, and SM TH and PARKER, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant Rodrigo M Sol orzano, Sr., appearing pro
se, appeals fromthe magi strate judge’'s grant of summary judgnent
in favor of Defendant-Appellee Shell Chem cal Conpany on
Sol orzano’ s race and age discrimnation clainms. For the

foll ow ng reasons, we AFFI RM

Pursuant to 5THCQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



| . FACTUAL AND PROCEDURAL HI STORY

Rodrigo M Sol orzano, Sr.,! a fifty-four year old Hi spanic
mal e born in Nicaragua, began working as a | aboratory technician
at Shell Chem cal Corporation’s (“Shell”) Taft Plant on July 10,
1989. He was term nated by Shell on Decenber 14, 1998.
According to Shell, Solorzano was sel ected for random drug
testing in accordance with Shell’s Substance Abuse Policy based
on his holding a safety and environnentally sensitive job.

Al t hough Sol orzano submtted to the test and signed a consent
form acknow edgi ng that he had submtted a fresh and

unadul terated urine sanple, Shell asserted that two i ndependent
| abs and an i ndependent expert determ ned that the sanple was
inconsistent with human urine. Based on this evidence, Shel
stated that it term nated Sol orzano for violation of Shell’s
Subst ance Abuse Policy and falsification of conpany records.

On Septenber 15, 1999, Solorzano filed suit in federal court
alleging race discrimnation in violation of 42 U S. C. § 1981
(1994) (“8 1981") and Title VII of the Gvil R ghts Act of 1964
(“Title VI1”), 42 U.S.C. §8§ 2000e to 2000e-17 (1994), and age
discrimnation in violation of the Age Discrimnation in
Enpl oynent Act (“ADEA’), 29 U.S.C. 8§ 621-634 (1999).

Specifically, Solorzano alleged that he was subjected to a

! Sol orzano appears pro se. W interpret briefs of pro se
litigants liberally. See Haines v. Kerner, 404 U S. 519, 520
(1972) (per curiam




hostil e work environment? and that he was deni ed pronotions,
i nproperly disciplined,® and ultimately term nated because of his
race and age.

On January 4, 2000, the mmgi strate judge* i ssued an order
(the “January 4 Order”) scheduling a prelimnary conference on
January 13, 2000. Infornmed at the prelimnary conference that
the parties had not net to discuss discovery issues and had
failed to file a discovery plan as required by Federal Rule of
Cvil Procedure 26(f) (“Rule 26(f)”), the magistrate judge
ordered the parties to conduct a tel ephone conference on January
18, 2000. The parties conferred on January 18, but Shel
declined to submt a Rule 26(f) discovery plan because Rule 26(f)
required the plan to be submtted prior to the scheduling
conf erence.

On February 12, 2000, Sol orzano submtted his first set of

2 Solorzano alleged a hostile work environnent based on
bei ng subjected to frequent and repeated “ethnic/racial/national
origin gibes and slurs” by cowrkers. He contended that these
slurs were often nmade in the presence of supervisory and
managenent personnel and that he had nade supervisory and
managenent personnel aware of the comments on at | east three
occasi ons.

3 Solorzano asserted he was denied pronotion to the
positions of Docunentation Specialist, Trainer, Team Coach, and
Process Specialist.

4 This case was automatically referred to a magi strate
j udge on Septenber 9, 1999 and the parties consented to have a
magi strate judge conduct all proceedings in the case in
accordance with the provisions of 28 U S.C. 8§ 636(c) on January
25, 2000.



witten interrogatories and discovery requests, in response to
whi ch Shell tinmely provided sone 3159 pages of docunents.
However, Shell objected to fourteen of the discovery requests and
failed to respond to Sol orzano’s interrogatories. The parties
conferred on March 16, regarding the objections to the discovery
docunents, but were unable to cone to any agreenent. On Apri

17, Solorzano filed a Motion to Conpel Production of Docunents
and Answers to Interrogatories (the “Mdition to Conpel”). On May
3, the Motion to Conpel was granted in part and denied in part
(the “May 3 Order”). The magi strate judge deni ed Sol orzano’ s
Motion to Conpel as it related to production of docunents;
however, the magistrate judge stated that Shell was required to
supply all responsive nmaterials “concerning its policies and

prograns related to plaintiff’s job position at the Taft pl ant

for the period 1996-98.” Furthernore, the nmagi strate judge

granted Sol orzano’s Mdtion to Conpel insofar as it concerned the
interrogatories, stating that “[r] esponses nust be provided .
wthin ten (10) days of entry of this order.” Finally, the

magi strate judge ordered the parties to neet wwthin ten days to
clarify the docunent production and to resolve discovery issues,

whi ch nmeeting occurred on May 12, 2000.°

5> Shell notes that on April 25, 2000, prior to the
i ssuance of the May 3 Order, it responded to Solorzano’s first
two interrogatories and objected to the third. The nmagistrate
j udge appears not to have been aware of this action when he
i ssued his May 3 Order.



On June 13, 2000, Solorzano filed three additional notions,
including a Mdtion for Court-Supervised D scovery Conference (the
“Motion for Court-Supervised Discovery”). Wile the magistrate
j udge denied the Mdtion for Court-Supervised D scovery insofar as
it sought to require a Rule 26(f) plan, the magi strate judge
agreed to hold a court-supervised discovery conference.

According to the order issued by the magi strate judge foll ow ng
the conference, several of Solorzano’ s supplenental requests had
been nooted or satisfied. However, there still renmi ned several
requests to which the magistrate judge ordered Shell to respond,
either by stating no docunents existed for the request, by
provi di ng the docunents, by objecting to the request, or by
seeking a protective order. Shell filed a Mdtion for a
Protective Order on July 20, 2000, and provided the docunents to
the magi strate judge for in canera review.

On July 28, 2000, while its Mdtion for a Protective O der
was pending, Shell filed a Motion for Summary Judgnent. The
magi strate judge granted the notion and di sm ssed Sol orzano’ s
clains with prejudice. Analyzing Sol orzano’s failure-to-pronote

and term nation clains® under the burden-shifting framework set

6 The magistrate judge al so di sm ssed Sol orzano's state

| aw defamation claim finding the claim which was subject to a
one-year limtations period, prescribed. Additionally, the

magi strate judge found Sol orzano’s ADEA cl ai m and several of his
failure-to-pronote clains barred by his failure to file an EECC
charge within 300 days of the chall enged actions, thereby
exhausting his admnistrative renedies. Sol orzano has not
appeal ed the nmagi strate judge’ s grant of summary judgnent on

5



out in MDonnell Douglas Corp. v. Geen, 411 U S. 792 (1973), the

magi strate judge found that, even assum ng that Sol orzano coul d
establish a prima facie showi ng of national origin
discrimnation,’ Shell had articulated legitinate,

nondi scrimnatory reasons for its actions. The nmagistrate judge
found that, apart fromhis subjective beliefs and unrel ated
ethnically based comments by his coworkers, Sol orzano presented
no evi dence fromwhich a reasonable factfinder could infer that
Shel |’ s asserted reasons were pretextual, and thus sunmary

j udgnent was appropriate. Simlarly, the nmagistrate judge
concl uded that summary judgnent was appropriate on Sol orzano’s
cl ai mof hostile work environnment because Sol orzano failed to

denonstrate any genuine issue of material fact that the slurs

these issues, and therefore, they are waived. See Evergreen
Presbyterian Mnistries Inc. v. Hood, 235 F.3d 908, 918 (5th G
2000). W do note, however, that these tinme-barred acts may be
used as evidence of discrimnatory intent in |ater actions. See
Ray v. Tandem Conputers, Inc., 63 F.3d 429, 434 n.12 (5th Gr.
1995) (citing Cortes v. Maxus Exploration Co., 977 F.2d 195 (5th
Cr. 1992) (listing cases)).

” Sol orzano asserts that his conplaint alleges race
di scrimnation, not national origin discrimnation. W note
that, in his EEOCC filing he clained national origin
discrimnation. Because “[a] Title VII cause of action may be
based, not only upon the specific conplaints nmade by the
enpl oyee’ s initial EECC charge, but al so upon any kind of
discrimnation like or related to the charge’ s all egati ons,
limted only by the scope of the EECC i nvestigation that could
reasonably be expected to grow out of the initial charges of
discrimnation,” we will consider both his national origin and
racial discrimnation clainms. See Dollis v. Rubin, 77 F.3d 777,
781 (5th Cir. 1995) (quoting Fine v. GAF Chem Corp., 995 F. 2d
576, 578 (5th Cr. 1993)).




were notivated by ethnic aninmus or that his co-workers’ ethnic
slurs were sufficiently frequent or severe. Therefore, the
magi strate judge dism ssed Sol orzano’s clains with prejudice.

On August 14, 2000, the Mdtion for a Protective Order was
granted in part and denied in part. Both Shell and Sol orzano
filed Motions for Reconsideration, which were denied.

Sol orzano tinely appeals.

1. STANDARD OF REVI EW
“We review de novo questions of |aw such as a district

court’s interpretation of the Federal Rules of Cvil Procedure.”

Bellaire Gen. Hosp. v. Blue Cross Blue Shield, 97 F.3d 822, 827

(5th Gr. 1996). W reviewthe trial court’s evidentiary rulings

under an abuse of discretion standard. See Curtis v. MRS

Petroleum lInc., 174 F. 3d 661, 667 (5th Gr. 1999). The district

court’s disposition of contested discovery and procedural natters
is also reviewed under an abuse of discretion standard. See

At ki nson v. Denton Publ’g Co., 84 F.3d 144, 147 (5th Cr. 1996).

We review de novo a district court’s grant of sunmary

judgnent. See Evans v. Cty of Bishop, 238 F.3d 586, 588 (5th

Cir. 2000). Summary judgnent is appropriate when the record

shows that there is no genuine issue as to any nmaterial fact

and that the noving party is entitled to judgnent as a natter of

| aw. Allen v. Rapides Parish Sch. Bd., 204 F.3d 619, 621 (5th




Cr. 2000) (quoting Taylor v. Principal Fin. Goup, Inc., 93 F. 3d

155, 161 (5th Gr. 1996)). “‘If the noving party neets the
initial burden of showi ng there is no genuine issue of nmateri al
fact, the burden shifts to the nonnoving party to produce

evi dence or designate specific facts showi ng the existence of a

genui ne issue for trial.”” 1d. (quoting Taylor, 93 F.3d at 161).
“[We nust view all facts in the light nost favorable to the

nonnovant.” Cardinal Towing & Auto Repair, Inc. v. Cty of

Bedford, Tex., 180 F.3d 686, 690 (5th Cr. 1999).

I1l. RULE 26(F) CONFERENCE
As an initial matter, Solorzano raises a challenge to the
magi strate judge’s governing of the pretrial discovery process,
nanely his failure to order the parties to hold a discovery
conference and to file a discovery plan as required by Rule

26(f). Rule 26(f)® requires that the parties neet at | east

8 Federal Rule of G vil Procedure 26(f) provides:

Except in actions exenpted by |ocal rule or when

ot herwi se ordered, the parties shall, as soon as
practicable and in any event at |east 14 days before a
schedul i ng conference is held or a scheduling order is
due under Rule 16(b), neet to discuss the nature and
basis of their clainms and defenses and the
possibilities for a pronpt settlenent or resolution of
the case, to nmake or arrange for the discl osures

requi red by subdivision (a)(1), and to develop a
proposed di scovery plan. The plan shall indicate the
parties’ views and proposal s concerning:

(1) what changes should be made in the timng, form or
requi renment for disclosures under subdivision (a) or

8



fourteen days prior to the scheduling conference to discuss
several topics, including discovery, and to devel op a discovery
pl an, which must be submtted to the court. Solorzano argues
that the magistrate judge’'s January 4 Order scheduling the
prelimnary conference for January 13 effectively made it

i npossible for the parties to arrange a di scovery conference as
required by Rule 26(f). Furthernore, when Sol orzano requested
such a discovery conference in his Mtion for Court-Supervised
Di scovery, the nagistrate judge denied the notion insofar as it
sought to require the Rule 26(f) plan, stating that “requiring a

pl an of the type envisioned by Rule 26(f) would be a vain and

I ocal rule, including a statenent as to when
di scl osures under subdivision (a)(1) were nmade or wll
be nade;

(2) the subjects on which discovery may be needed, when
di scovery shoul d be conpl eted, and whet her di scovery
shoul d be conducted in phases or be limted to or
focused upon particul ar issues;

(3) what changes should be made in the Iimtations on
di scovery inposed under these rules or by local rule,
and what other limtations should be inposed; and

(4) any other orders that should be entered by the
court under subdivision (c) or under Rule 16(b) and

(c).

The attorneys of record and all unrepresented parties

t hat have appeared in the case are jointly responsible
for arrangi ng and bei ng present or represented at the
nmeeting, for attenpting in good faith to agree on the
proposed di scovery plan, and for submtting to the
court within 10 days after the neeting a witten report
outlining the plan.

FED. R CQv. P. 26(f).



usel ess act.” Solorzano asserts that these acts frustrated his
procedural right to have a Rule 26(f) discovery conference and
pl an, whi ch woul d have prevented many of the later discovery
di sput es.

Shel | asserts that Rule 26(f) provides latitude to
i ndividual courts to nodify the rule’s requirenents.
Furthernore, as the magi strate judge was actively involved in the
di scovery process and responsive to Sol orzano’s notions and
concerns, Shell argues that Sol orzano cannot point to any
prejudi ce he suffered fromthe |ack of the Rule 26(f) discovery
conference and plan. For these reasons, Shell contends that the
magi strate judge’s actions do not constitute an abuse of
di scretion.

We do not find either the magi strate judge’' s order
scheduling the prelimnary conference or his order denying in
part Sol orzano’s Mdtion for Court-Supervised D scovery to be an

abuse of discretion. See Atkinson v. Denton Publ’g Co., 84 F.3d

144, 147 (5th G r. 1996). Although Rule 26(f) requires the
parties to neet at |east fourteen days prior to the scheduling
conference to fornulate a discovery plan, nothing in Rule 26(f)
requires the parties to wait until the court has set a date for

t he scheduling conference before arrangi ng such a neeting.
Additionally, Rule 26(f), by its terns, gives the district court
di scretion to exenpt particular cases fromconplying with the
requi renents of Rule 26(f), providing that the parties shall have

10



the di scovery conference “[e] xcept . . . when otherw se ordered.”
FED. R CQv. P. 26(f). The nmagistrate judge exercised his
di scretion, after having discussed the issue with the parties at
the hearing, when he determned that the filing of a discovery
pl an woul d not be hel pful.

Further, we need not decide if the nmagistrate judge’'s orders
were in error, because even assum ng they were, such error is

subject to harmess error review. See Union Gty Barge Line,

Inc. v. Union Carbide Corp., 823 F.2d 129, 136 (5th Cr. 1987).°

We find that because of the active role the nmagistrate judge

pl ayed in overseeing discovery in this matter, any error that may
have occurred fromthe magi strate judge's failure to order the
parties to hold a Rule 26(f) discovery conference was harnl ess.

I nformed of the parties’ failure to hold a Rule 26(f) conference
at the prelimnary conference held, the nmagistrate judge ordered
the parties to hold a tel ephone discovery conference. The
parties were unable to reach agreenent on the discovery issues
during that conference, ultimately |eading to Solorzano's filing

his Motion to Conpel. In his May 3 Order, the magi strate judge

® Union City was decided under a prior version of Rule
26(f), which provided: “The court shall . . . hold a conference
on the subject of discovery upon notion by the attorney.” Union
Cty, 823 F.2d at 135 (alteration in original). This court found
the failure of the district court to hold the mandatory
conference to be error, but only harnmess error. See id. at 136.
Al t hough the provisions relating to a conference with the court
are renoved from subdivision (f), “[t]his change does not signal
any | essening of the inportance of judicial supervision.” FED.
R QGv. P. 26(f) advisory commttee notes 1993 anends.

11



ordered the parties to neet in person to discuss docunent
production and di scovery. The parties obviously failed to arrive
at a nutually agreeabl e outcone, as evidenced by Sol orzano’s
filing of his three additional notions. The magistrate judge
granted Sol orzano’s request for a court-supervised discovery
conference, issuing several orders to Shell regarding discovery.
However, after hearing fromthe parties, the nagistrate judge
al so determned that requiring the parties to file a Rule 26(f)
pl an woul d be usel ess.

G ven the nmagistrate judge’'s active role in the discovery
process and the inability of the parties to resolve their
di scovery issues, we find the magi strate judge’'s failure to order
the parties to file a Rule 26(f) plan, if error at all, was

har nl ess.

| V. OBJECTI ON TO THE | NTERROGATORY

As anot her threshold issue, Solorzano chall enges the
magi strate judge’s managenent of the discovery process in his
decision to sustain Shell’s objection to one of Solorzano’s
interrogatories. Solorzano contends that the nagistrate judge
erred in sustaining Shell’s objection to Interrogatory No. 3
because Shell’s objection was in contravention of the magistrate
judge’s May 3 Order as well as untinely. Shell replies that the

magi strate judge has the discretion to permt untinely objections

12



for good cause and that it conplied with the magi strate judge’s
May 3 Order.

We do not find the magistrate judge's decision to sustain
Shell’s objection to Interrogatory No. 3 to be an abuse of
di scretion. Solorzano submtted his first set of interrogatories
and docunent requests to Shell on February 12, 2000. On March
10, 2000, Shell responded to Sol orzano’s request for production
of docunents either by submtting nmaterial or by objecting to the
request. Although Shell failed to respond to Sol orzano’s
interrogatories, inits reply to Solorzano’s Mdttion to Conpel,
Shell inforned the nagistrate judge that its failure to respond
to the interrogatories was an oversight. Shell inforned the
magi strate judge that it would provide a response as soon as
possi bl e, noting, however, that it intended to object to
Interrogatory No. 3. Further, on April 25, 2000, eight days
after Solorzano filed his Mdtion to Conpel, Shell in fact
answered Interrogatories No. 1 and 2, and objected to
I nterrogatory No. 3.

In his May 3 Order, the magistrate judge stated: “The notion
is granted as to the interrogatories, which were not answered.
Responses nust be provided to these interrogatories within ten
(10) days of entry of this order.” As Solorzano admts, a
response to an interrogatory can nmean either an objection or an
answer. The magistrate judge could have ordered Shell to answer
the interrogatories but, wth know edge that Shell intended to

13



object to Interrogatory No. 3, the magistrate judge instructed
Shell to respond to the interrogatories. G ven the wording of
the magi strate judge’s order, we do not find that Shell’s
objection to Interrogatory No. 3 constituted disregard of that
or der.

Addi tionally, we cannot agree that the nagistrate judge’ s
decision to sustain Shell’s untinely objection to Interrogatory
No. 3 was an abuse of discretion. Although Federal Rule of Cvil
Procedure 33(b) states that objections not served within 30 days
after the service of the interrogatories shall be deened wai ved,
the Rule gives the district court discretion to excuse the
untineliness for good cause. See FED. R CQv. P. 33(b)(3), (4).
Shel |l had responded to Sol orzano’ s request for production of
docunents within the proper thirty-day wndow. Inits reply to
Sol orzano’s Motion to Conpel, Shell infornmed the nagistrate judge
that its failure to respond to the interrogatories was an
oversight, and Shell pronptly renedied that oversight. G ven
these facts, we cannot find that the magi strate judge’ s deci sion

to sustain Shell’s untinely objection was an abuse of discretion.

V. SUWARY JUDGVENT
Sol or zano contends that the magistrate judge erred in

granting summary judgnent in favor of Shell on his Title VI

14



clains of discrimnatory failure to pronote, unequal disciplinary
treatnment (including termnation), and hostile work environnent.
As we explain below, we find that the magi strate judge properly

granted sunmary judgnent in favor of Shell.

A. Anal yti cal FranmeworKk

Clains of racial discrimnation supported by circunstanti al
evi dence are anal yzed under the framework set out in MDonnel

Douglas Corp. v. Geen, 411 U S. 792 (1973). “First, the

plaintiff nust establish a prima facie case of discrimnation.”

See Reeves v. Sanderson Plunbing Prods., Inc., 120 S. C. 2097,

2106 (2000). Once the plaintiff satisfies this prima facie
burden, the burden shifts to the defendant to produce a
“legitimate, nondiscrimnatory reason for its decision.” Russel

v. MKinney Hosp. Venture, 235 F.3d 219, 222 (5th Cr. 2000).

“Thi s burden on the enployer is only one of production, not
persuasion, involving no credibility assessnents.” |d.

“I'f the defendant can articulate a reason that, if believed,
woul d support a finding that the action was nondi scrim natory,
‘“the mandatory inference of discrimnation created by the
plaintiff’s prima facie case drops out of the picture and the
factfinder nust decide the ultimate question: whether [the]

plaintiff has proved [intentional discrimnation].’” Evans v.

Gty of Houston, No. 99-20778, 2001 W. 277839, at *3 (5th Cr

Mar. 21, 2001) (alterations in original) (sone internal

15



quotations omtted) (quoting Russell, 235 F.3d at 222). “In the
context of a claimof discrimnation, a plaintiff nust adduce

evidence that the justification was a pretext for racial and age

discrimmnation.” 1d. at *4. “[A] plaintiff’s prim facie case,

conbined with sufficient evidence to find that the enpl oyer’s
asserted justification is false, may permt the trier of fact to
conclude that the enployer unlawfully discrimnated.” Reeves,
120 S. CG. at 2109. A show ng of pretext by the plaintiff wll
not always be sufficient to infer discrimnation. For exanple,
“if the record conclusively reveal ed sone ot her,
nondi scrimnatory reason for the enployer’s decision, or if the
plaintiff created only a weak issue of fact as to whether the
enpl oyer’ s reason was untrue and there was abundant and
uncontroverted i ndependent evidence that no discrimnation had
occurred,” the enployer would still be entitled to sunmary
judgnent. See id.

Wth this framework in mnd, we proceed to anal yze

Solorzano’s Title VII clains.

B. Discrimnatory Failure to Pronpte

Sol orzano cl ains that Shell discrimnated agai nst him by
failing to pronote himto the position of Taft Process Speciali st

in 1998 because of his race or national origin. To establish a

10 Sol orzano al so asserts that Shell discrimnated agai nst
himby failing to pronote himto the positions of Docunentation

16



prima facie case of discrimnatory failure to pronote, “a
plaintiff nust denonstrate that (1) [he] is a nenber of a
protected class; (2) [he] sought and was qualified for an
avai |l abl e enpl oynent position; (3) [he] was rejected for that

position; and (4) the enployer continued to seek applicants with

the plaintiff’s qualifications.” Scales v. Slater, 181 F.3d 703,
709 (5th Cr. 1999). For purposes of this opinion, we wll
assune w thout deciding, as did the magi strate judge, that
Sol or zano established a prima facie case of enpl oynent

di scrim nation. !

Shel |l articulated a nondiscrimnatory reason for its failure
to pronote Sol orzano, i.e., that he was not the top scorer at the
end of the selection process. Solorzano achi eved the highest
score of any candidate in the witten exam nation, but was the
| east successful candidate during the interview portion of the
process. His conbined score placed himthird out of the four
candi dat es who had advanced to the interview stage of the

process. The interviews were conducted by a panel of five

Speci alist, Trainer, and Team Coach. As discussed supra in note
6, although these clains are barred because Sol orzano failed to
file an EECC charge within 300 days of the incidents, the acts
may be used as evidence of discrimnatory intent in |ater
actions.

11 Solorzano is a nmenber of a protected class and he
applied for the Process Specialist position. Further, as one of
the four finalists for the position, he was |likely qualified for
the position, but he was rejected in favor of an individual
outside the protected class. Therefore, it appears that
Sol or zano establishes his prim facie case.

17



i ndi viduals consisting of three white males and two bl ack nal es.
Notes from a di scussion Sol orzano had with his supervisor after
finding out he had not received the pronotion (the “Post-

I nterview Notes”) indicate that Sol orzano had been given | ow
scores by the panelists, not because of the answers he had given
during the interview, but because, during their tinme working with
hi m over the years, the panelists had a negative inpression of

hi m and bel i eved he woul d not be successful in a | eadership role.
We find that Shell articulated an adequate nondi scri m natory
reason for its failure to pronote Sol orzano.

Therefore, the mandatory inference of discrimnation created
by Sol orzano’s prima facie case disappears, and the question
becones whet her Sol orzano has provided sufficient sunmary
j udgnent evidence to prove that Shell discrimnated against him
based on race or national origin. See Evans, 2001 W. 277839, at
*4, W find that Sol orzano has failed to present sufficient
evidence to create a jury issue that Shell’s asserted reason for
failing to pronote himto the Process Specialist position is
pr et ext ual .

To establish pretext, Solorzano contends that Shell pronoted
individuals less qualified than he and that the criteria used in
the sel ection process was subjective and subject to bias. The
only evidence submtted by Solorzano to establish that the
i ndi viduals pronoted by Shell were less qualified was Sol orzano’s
own affidavit and the Post-Interview Notes. This evidence is

18



insufficient to create a jury question regardi ng whether Shell’s
proffered justification is pretextual.

To survive summary judgnent, Sol orzano nust offer enough
evidence to raise a question of material fact regardi ng whet her
Shell’s articulated reason for failing to pronote him(i.e., that
he was not the highest scorer in the selection process) was a
pretext for race or national origin discrimnation. For exanple,

in Blowv. Gty of San Antonio, Texas, 236 F.3d 293 (5th Cr

2001), this court found that the plaintiff, an African-Anerican
woman, presented sufficient evidence to survive sunmary judgnent.
See id. at 298. To establish pretext, the plaintiff submtted
evi dence that the defendant deliberately failed to publicize the
j ob openi ng, concealed the job opening fromthe plaintiff, and
after having filled the opening, suggested to the plaintiff that
it was a good tine to submt her application. See id. at 297-98.
That evidence was sufficient to create a material issue of

di sputed fact as to whether the defendant’s asserted reason was
false. See id. at 298.

By contrast, Sol orzano has presented no evi dence beyond his
subj ective belief that he was nore qualified for the position to
denonstrate that the legitimate reason for Shell’s failure to
pronote himto the position of Process Specialist was a pretext
for race or national origin discrimnation. An individual’s
subjective belief that he is nore qualified for the position is
insufficient to establish a material question of fact. See

19



Nicols v. Loral Vought Sys. Corp., 81 F.3d 38, 42 (5th G

1996). In fact, the evidence submtted by Sol orzano confirns
that he was unsuccessful in the interview process because of the
panel’s perception of himas a troubl emaker with a bad reputation
in the conpany. The Post-Interview Notes and his affidavit
confirmthat his |ow scores during the interview were based on
the panel’ s negative perception of his interaction with his
coworkers and his perceived | ack of |eadership ability. The only
evi dence that could be construed as evidence that Shell’s
articulated reason was a pretext for race or national origin

di scrimnation were the ethnic slurs nade by coworkers. 2

Al t hough our stray remarks jurisprudence nmust be viewed with

caution in |light of Reeves, see Evans v. Cty of Bishop, 238 F.3d

586, 591 (5th Cr. 2000); Russell, 235 F.3d at 229, because the
remar ks were made by coworkers who had no influence on the
pronoti on decision and were unrelated to the enpl oynent deci sion,
we do not find that they create an issue of fact regarding
whet her Shell’s asserted reason was pretextual. Cf. infra Part
V. D

As Sol orzano has failed to submt sufficient evidence to

create a material question of fact as to whether Shell’s asserted

12 Al though we may consider Shell’s previous failures to
pronote Sol orzano, see supra note 6, Sol orzano has again failed
to present any evidence, other than his subjective belief
regarding his superior qualifications, that Shell’s asserted
reasons for failing to pronote himon these prior occasions were
a pretext for racial or national origin discrimnation.
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reason for its failure to pronote himto the position of Process
Specialist was a pretext for race discrimnation, we agree with
the magi strate judge that summary judgnent was properly granted

to Shell in this regard.

C. Unequal Disciplinary Treat ment

Sol orzano alleges that his term nation was di scrimnatory
under Title VII in that it constituted an unfair and unequal
application of discipline. Shell responds that Sol orzano was
termnated consistent wwth its internal policy regarding drug
testing. Specifically, Shell followed its policy in term nating
Sol or zano when two i ndependent | abs and an i ndependent expert
concl uded that the urine sanple Sol orzano had subm tted pursuant
to a random drug test was inconsistent with human uri ne,
constituting a failure to cooperate with a search and
fal sification of conpany records.

“I'n work-rule violation cases, a Title VII plaintiff may
establish a prima facie case by showing ‘either that he did not
violate the rule or that, if he did, white enpl oyees who engaged

in simlar acts were not punished simlarly .” Mayberry v.

Vought Aircraft Co., 55 F.3d 1086, 1090 (5th G r. 1995) (quoting

Geen v. Arnstrong Rubber Co., 612 F.2d 967, 968 (5th Gr.

1980)); see also Sinmons v. Rothe Devel., Inc., 952 F. Supp. 486,

490 (S.D. Tex. 1997); cf. Lindsey v. Prive Corp., 987 F.2d 324,

328 (5th Gr. 1993) (finding sunmmary judgnent inappropriate for
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ADEA cl ai m when younger enpl oyees were not simlarly disciplined
and conpany policy dictated witten warni ngs before discharge).
Furthernore, to denonstrate that white enpl oyees were not
simlarly disciplined, the plaintiff “nmust show that white

enpl oyees were treated differently under circunstances ‘nearly
identical’ to his.” Myberry, 55 F.3d at 1090.

W find that the magi strate judge properly granted summary
judgnent in favor of Shell. Solorzano argues that Shell’s
violation of its own policies and its prior discrimnatory
treatnment of himwere sufficient to create a jury question as to
whet her Shell’s asserted reason for his term nation was
pretextual. Evidence of violations of internal policy nmay be
considered in determ ni ng whether summary judgnent is

appropriate. See Lindsey, 987 F.2d at 328. However, Sol orzano

has failed to show that Shell, in fact, violated its internal
policy.

While the policy states that enpl oyees who fail the drug
test nmay be given treatnent rather than be termnated, it does
not state that the same consideration will be given to enpl oyees
who fail to submt an actual sanple of their own urine as
required by the policy. In fact, it states that failure to
cooperate with the policy, including failure to cooperate with a
search, can result in term nation

Sol orzano’ s additional evidence of prior discipline
situations and violations of Shell’s internal policy fail for

22



simlar reasons. He has submtted no evidence that simlarly
situated white enployees were treated differently.® Further
Sol orzano has subm tted no evidence that Shell’s asserted reasons
for his termnation were a pretext for race or national origin
di scrim nation.

The magi strate judge did not err in granting sunmary
judgnent in favor of Shell on Sol orzano’s claimof discrimnatory

di sci pli ne.

13 Sol orzano argues that he sought records of two simlarly
situated white enpl oyees to which access was deni ed when the
magi strate judge granted Shell’s Mdtion for a Protective Order.
However, the magi strate judge found the enpl oyees not to be
simlarly situated. The first enpl oyee had tested positive for
drugs and was given an opportunity to undergo rehabilitation.
The second enpl oyee had been given a one-day “Decision Making
Leave” for falsifying a log entry. Both events had occurred nore
than five years previously. W do not find the magistrate
judge’s evidentiary ruling to be an abuse of discretion.

Simlarly, Solorzano alleges that the magi strate judge
inproperly limted his scope of discovery to the Shell Taft
Plant, preventing himfromobtaining reliable statistical
evi dence of discrimnation. Although Sol orzano correctly cites
Duke v. University of Texas, 729 F.2d 994, 997 (5th GCr. 1984),
as holding that the district court’s failure to allow the
plaintiff access to pronotion and pay records for the entire
uni versity was an abuse of discretion, we do not find that case
to be controlling. First, in Duke, this court noted that it was
“significant that the record reflects that the discovery request
was based on nore than a fanciful hope of counsel.” 1d. at 996.
In contrast, Solorzano has presented no evidence that the all eged
di scrim nation was conpany w de. Second, allowing the plaintiff
access to the pronotion and pay records for the university is a
far cry fromallow ng Sol orzano access to all of the enpl oynent
dat abases of Shell, “its parents, predecessors, subsidiaries, and
affiliates, each of its present and forner officers, enployees,
agents, representatives, and attorneys, and each person acting or
purporting to act on its behalf.” As Sol orzano’ s request was
overbroad in scope, the magi strate judge properly limted the
contested discovery to the relevant period of tinme at the Shel
Taft Pl ant.
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D. Hostile Wrk Environnent

To survive summary judgnent on a claimof hostile work
envi ronnment, Sol orzano nust create a fact issue on each of the
followng elenents: “(1) racially discrimnatory intimdation
ridicule, and insults that are; (2) sufficiently severe or
pervasive that they; (3) alter the conditions of enploynent; and

(4) create an abusive working environnent.” Wlker v. Thonpson,

214 F. 3d 615, 625 (5th G r. 2000).

Whet her an environnment is “hostile” or “abusive” is
determ ned by | ooking at all the circunstances,

i ncluding the frequency of the discrimnatory conduct,
its severity, whether it is physically threatening or
humliating, or a nmere offensive utterance, and whet her
it unreasonably interferes with an enpl oyee’s work
performance. To be actionable, the chall enged conduct
must be both objectively offensive, neaning that a
reasonabl e person would find it hostile and abusive,
and subjectively offensive, neaning that the victim
perceived it to be so.

Shepard v. Conptroller of Pub. Accounts, 168 F.3d 871, 874 (5th

Cir. 1999) (citations omtted) (enphasis added).

Sol or zano contends that he was subject to constant and
pervasi ve derogatory nane-calling during the nine years he worked
at Shell that cunulatively inpacted his situation at work.
However, in his affidavit, Solorzano states: “I felt that the
peopl e maki ng the coments or calling nme nanes were not notivated
by ethnic aninus, but were at nost guilty of crass hunor and
behavior.” G ven that Sol orzano, hinself, did not believe that
the comments were racially notivated, we find that Sol orzano
fails to create a fact issue as to the elenents of a hostile work
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environnent claim Sol orzano’s “perception of his environnent is
a significant factor; whether discrimnation exists is, by its

very nature, often a subjective inquiry.” Vaughn v. Pool

O fshore Co., 683 F.2d 922, 925 (5th Cr. 1982). The nmagistrate

judge did not err in granting summary judgnent in favor of Shel

on Sol orzano’s hostile work environnent claim

VI. Section 1981 C aim
Finally, Solorzano clains that the nmagi strate judge’s
failure to address his 8§ 1981 clains constitutes reversible
error. The magi strate judge dism ssed all of Sol orzano’s clains
with prejudice, although he did not expressly address Sol orzano’s
§ 1981 claim We note, however, that “[c]lainms of intentional
di scrim nation brought under Title VII and Section 1981 require

the sanme proof to establish liability.” Byers v. Dallas Mrning

News, Inc., 209 F.3d 419, 422 n.1 (5th Cr. 2000). As discussed

supra, Solorzano had presented insufficient evidence on his Title
VII clains to create a question of material fact for the jury.

We find, therefore, that despite the magistrate judge's failure
to explicitly address Sol orzano’s § 1981 claim the om ssion does
not warrant a remand or reversal of the grant of summary
judgnent. As we find that summary judgnent was appropriately
granted in favor of Shell on the Title VII clains, we also find

summary judgnent appropriate on the 8 1981 cl ai ns.
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VIl . CONCLUSI ON

For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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