UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-31192
Summary Cal endar

W LLI AM W LSON,

Pl ai ntiff-Appellant,

VERSUS

FORMOSA PLASTI CS CORPORATI QN, LOUI SI ANA,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Mddle District of Louisiana

(99- CV- 333-B)
June 1, 2001
Before EMLIO M GARZA, STEWART, and PARKER, Circuit Judges.

PER CURI AM *

Plaintiff-Appellant WIlliam WIson contests the district
court’s order granting summary judgnent in favor of Defendant-
Appel l ee Fornobsa Plastics Corporation. Wl son, an African-

Anerican, clains that Fornosa’ s decision to pronpte white enpl oyees

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.

1



to three supervisory positions anounted to unl awful discrimnation
against himin violation of Title VII of the Cvil R ghts Act of
1964. Wl son also contends that Fornopsa breached contractua
obligations arising fromits enploynent policies.

| . Facts

Fornbsa Plastics Corporation purchased the Baton Rouge
pl astics manufacturing plant in 1981. WIlliam WIson worked as
either a lab technician or nmechanic at the plant since 1966. The
plant is divided into several sections related to different
manuf act uri ng processes. Before Fornpbsa restructured the chain of
command, each section included a supervisor, who nanaged the
section, and a planner, who acted as an assistant supervisor.
Fornosa al so enpl oyed Harnony, an independent contractor, which
managed its own enpl oyees at the plant.

In 1998, supervisory positions opened in the PVC, VCMII, and
Power house sections. Wen the fornmer supervisors resigned, Fornosa
decided to restructure the chain of comand in the VCMII and
Power house sections by conbining the Supervisor and Pl anner jobs
into one position. Fornosa chose not to restructure the PVC
section.

Fornbsa put Maintenance Manager M chael Koai in charge of
eval uating candi dates for the three supervisory positions. Using
a scale of one to ten, Koai ranked the candidates according to
their experience in the section, comuni cation skills, supervising
experience, and past performance record. Koai included WIson as
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a candidate for the PVC and VCM I positions, but decided not to
i nclude Wlson in his consideration for the Powerhouse position due
to Wlson’s lack of experience in that section. After Koali
concluded his review, Fornosa pronoted Sam Bl anchard, the forner
Pl anner in the Powerhouse section, as Supervisor/Planner in the
Power house section; Harold Camnita, the former Planner in the VCM
Il section, as Supervisor/Planner inthe VCMII| section; and Gerard
Smth, the Harnony foreman, as the Supervisor in the PVC section.
According to Koai, these three white males were nore qualified for
the position than WI son.

Wlson filed a claim with the EEOCC alleging age and race
discrimnation.! After receiving a right to sue letter fromthe
EECC, WIlson sued Fornpsa in the Mddle District of Louisiana
alleging violations of Title VII of the Cvil R ghts Act of 1964
and seeki ng danages for breach of Fornpbsa’s enpl oynent policies.
The district court granted summary judgnent in favor of Fornosa.
Wlson tinely appeals the district court’s final judgnent.

1. Standard of Review

This Court reviews the grant of summary judgnent de novo
applying the sanme standard as the district court. See Wl ker v.
Thonpson, 214 F.3d 615, 624 (5th Cr. 2000). “Sunmary judgnent is

proper when the evidence, viewed in the |ight nost favorable to the

The district court dismssed WIlson's age discrimnation claim
under the ADEA for |ack of evidence. WIson does not raise an age
di scrim nation i ssue on appeal .



non-novant, reflects no genuine issues of mterial fact.”
Rubi nstein v. Adm nistrators of the Tulane Educational Fund, 218
F.3d 392, 399 (5th Gr. 2000), cert. denied, 121 S.C. 1393 (2001).
“I'f a fact question is dispositive of a notion for summary
judgnent, ‘we nust review the facts drawing all inferences nost
favorable to the party opposing the notion.” See Wal ker, 214 F. 3d
at 624 (quoting Herrera v. MIlsap, 862 F.2d 1157, 1159 (5th Cr
1989)) .
I11. Wlson’s Title VIl Oaim

To survive a nmotion for summary judgnent, a Title VII
plaintiff nust first establish a prima facie case. See MDonnel
Dougl as Corp. v. Geen, 411 U S. 792, 802-04 (1973); Pratt v. Gty
of Houston, Texas, 2001 W 327165, *3 (5th Gr. April 19, 2001).
A prima facie case consists of proof that the plaintiff (1) is a
menber of a protected class; (2) was qualified for the position;
(3) was not pronoted; and (4) either the position was filled by
soneone not in the protected class, or the person was not pronoted
because of his race. See Rutherford v. Harris County, Texas, 197
F.3d 173, 179 (5th Cr. 1999). W w Il presune for purposes of
this appeal that W1l son presented sufficient evidence to establish
a prima facie case.

Once the plaintiff denonstrates a prinma faci e case, the burden
shifts to the enployer to articulate a legitinmate, non-

discrimnatory reason for its enploynent decision. See MDonnel



Dougl as Corp., 411 U S. at 802-04. |If the enployer articulates a
non-di scrim natory expl anati on, the burden once again shifts to the
plaintiff to prove that the enployer’s reason was nerely pretext
for discrimnation. See id.

To review a district court’s order granting sumrary judgnent,
we nust determ ne “whether a rational fact finder could find that
the enpl oyer discrimnated against the plaintiffs on the basis of
race.” Pratt, 2001 W. 327165, at *3 (citing St. Mary' s Honor Ctr.
v. Hcks, 509 U S 502, 511 (1993)). A “plaintiff’s prima facie
case, conbined wth sufficient evidence to find that the enpl oyer’s
justification is false, may permt the trier of fact to conclude
that the enployer unlawfully discrimnated.” Reeves v. Sanderson
Pl unbi ng Products, 530 U S. 133, 148 (2000). However, “if the
plaintiff created only a weak issue of fact as to whether the
enployer’s reason was untrue and there was abundant and
uncontroverted independent evidence that no discrimnation
occurred,” sunmary judgnent is appropriate. 1d.

Fornobsa clains that the three white enployees were better
qualified for the position than W] son. According to Fornobsa’'s
uncontradi cted evidence, the two enployees who filled the
Supervi sor/ Pl anner positions in the VCMI| and Power house sections
previously served as the Planner in each of their respective
sections. Under the fornmer managenent structure, the Planner was

second in the chain of conmand and woul d periodically performthe



Supervisor’s duties. Fornosa contends that the Harnony foreman who
filled the PVC Supervisor position was also nore qualified than
Wl son. The Harnony foreman had extensive supervisory experience
over the Harnony enployees at the Fornpbsa plant and was famliar
Wi th Fornosa’'s adm ni strative procedures. Fornosa al so cl ai ns t hat
the former PVC section supervisor reconmended the Harnony foreman
as his successor. Fornpbsa argues that WIlson did not have the
supervi sory experience or admnistrative skills to qualify for the
] obs.

Wl son argues that there is sufficient evidence to rebut
Fornobsa’ s non-di scrimnatory explanation. WIson clains that Koa
negl ected to consider his supervisory experience in conparing him
to the ot her candi dates and t hat Fornosa shoul d have consi dered him
for the Powerhouse position. He also argues that Fornosa's
original statenent to the EEOC that he was not considered for any
position was false, and therefore underm nes Fornobsa’ s non-
di scrim natory expl anati on.

Wlson’s argunents fall short of creating an issue of fact
concerning the legitimcy of Fornbsa s non-discrimnatory reason.
Even if Koai should have considered WIson for the Powerhouse
position and failed to take account of all WIson' s supervisory
experience, and even if Fornosa m srepresented facts to the EECC,

there is no evidence that the individual s who Fornosa pronoted were



not nore qualified than Wlson.2 W1Ison has not produced evi dence
that his supervisory and adm ni strative experience was conparabl e
to the individuals who were hired. On the basis of the summary
j udgnent evidence, a rational factfinder could not conclude that
Fornosa intentionally discrimnated agai nst Wlson. W therefore
affirm the district court’s order granting summary judgnment in
favor of Fornmpsa on Wlson's Title VII claim
| V. Breach of Enploynent Policies

Under Louisiana law, an enploynent policy my bind the
enpl oyer if the policy anobunts to a contractual obligation. See
Keller v. Sisters of Charity of the Incarnate Wird, 597 So.2d 1113,
1115 (La. App. 2 Cr. 1992). A valid contract requires four
el ements: “(1) the parties nust possess the capacity to contract;
(2) the parties’ mutual consent nust be freely given; (3) there
must be a certain object for the contract; and (4) the contract
must have a |awful purpose.” | d. An enployer may also “be
obligated by a prom se when he knew or should have known that the
prom se woul d i nduce the other party torely onit to his detrinent
and the other party was reasonable in so relying.” LA Qv. CooE

ANN. art. 1967.

2Fornposa | ater corrected its original statenent to the EEOC t hat
Wl son was not considered for any of the positions. In Iight of
t he abundant and uncontroverted evi dence that Fornobsa pronoted the
nmost qualifiedindividuals, its originally m sstatenent creates, at
best, a weak issue of fact as to whether Fornosa's non-
discrimnatory reason was false. See Reeves, 530 U S. at 148.



Loui siana courts have declined to inpose contractual
obligations on enployers for policies that create only general
gui delines for enploynent decisions. See Keller, 597 So.2d at
1115; Schwarz v. Adm nistrators of the Tul ane Educati onal Fund, 699
So.2d 895, 898 (La. App. 4 GCr. 1997). However, enpl oynent
policies that assure enployees that they wll receive certain
benefits, conmbined with evidence that the enpl oyees relied on the
policy as a part of their enploynent contract, may create a binding
obl i gati on. See Fairbanks v. Tulane University, 731 So.2d 983,
985-87 (La. App. 4 Cir. 1999).

Wl son points to the followng |anguage in Fornpbsa' s 1-3
Enpl oynent Pol i cy:

In filling vacancies, all the Conpany |ocations wll,

whenever possible, pronote a qualified enployee to the

position before considering outside applicants. I n

pursuing this goal the Conpany wll adhere to the

principles of equal enpl oynent opportunity and
affirmative action. This nmeans that all qualified
applicants will receive consideration for enploynent,

pronotions, and transfers regardless of race, color,
religion, sex, national origin, age or disability.
Wl son contends that Fornbsa breached a contractual obligation
arising from the policy when it hired the Harnony foreman as

Supervi sor of the PVC section and failed to consider Wl son for the



Power house position. Wlson did not present any evidence of
enpl oyee reliance on the policy provision.

We find that Fornosa’'s policy falls into the category of cases
i nvol vi ng general enploynent guidelines. See Keller, 597 So.2d at
1115; Schwarz, 699 So.2d at 898. The policy sinply states a
preference for pronoting qualified applicants within the conpany
over applicants outside the conpany and clains that Fornosa wll
abi de by the | aws agai nst discrimnation when it nakes enpl oynent
deci sions. The policy does not confer a material benefit on which
Wl son reasonably relied. See Fairbanks, 731 So.2d at 985-87
(concluding that issues of fact precluded summary judgnent
i nvol vi ng Tul ane University’s policy of providing faculty children
wWth tuition waivers). Accordingly, we affirmthe district court’s
order granting summary judgnment in favor of Fornbsa on WIson's
claimfor breach of the enpl oynent policy.
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