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PER CURI AM *

Dennis Terry appeals his sentence for receiving child
por nography. W AFFI RM

| .

Havi ng been charged with seven counts of receiving child

por nography, Dennis Terry pleaded guilty to the first six. He was

sentenced to 75 nonths inprisonnment and fined $1, 000.

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



.

Terry maintains: he received ineffective assistance of
counsel; and his sentence was cal cul ated erroneously under the
Gui del i nes.

A

The cl ai med i neffective assi stance i s based on an unsuccessf ul
motion to suppress, claimed to have pronpted a nore serious
superseding indictnent and a | ess beneficial plea agreenent. “A
voluntary guilty plea waives all nonjurisdictional defects in the
proceedi ngs against the defendant ... includ[ing] clains of
ineffective assistance of counsel except insofar as the
ineffectiveness is alleged to have rendered the guilty plea
involuntary.” United States v. dinsey, 209 F.3d 386, 392 (5th
Cr. 2000) . Terry does not contend that the alleged
i neffectiveness rendered his guilty pleainvoluntary. Accordingly,
by pleading guilty, he waived this ineffective assistance claim

B.

We reviewthe district court’s application and interpretation
of the Guidelines de novo, and its factual findings for clear
error. E.g., United States v. Yanez-Huerta, 207 F.3d 746, 747 (5th

Gir. 2000).

1.

Terry clains the district court erroneously used the higher



base offense level found in U S.S.G 8§ 2&.2 (for “receiving” child
por nography), rather than the lower level found in 8§ 2&.4 (for
“possession” of such pornography). He maintains it is irrational
to punish the receipt of such pornography nore severely than its
possessi on, because one cannot possess the material w thout first
receiving it. Because Terry pleaded guilty to “receiving” child
por nography, his contentionis without nerit. See United States v.
Canada, 110 F.3d 260, 264 (5th GCr.) (rejecting simlar
contention), cert. denied, 522 U S. 875 (1997).
2.

Terry al so contests his offense |evel being increased under
US S G 8§ 2&.2(b)(3) (four-level increase if offense conduct
“invol ved material that portrays sadistic or masochi stic conduct or
ot her depictions of violence”).

In the presentence report (PSR), the probation officer
concluded that the inmages formng the bases for counts 1 and 2
warranted the 8 2Q&2.2(b)(3) four-level increase. The image in
count 1 depicts a nude female mnor, hanging upside down while
engaging in oral sex with two adult nales; in count 2, sexual
intercourse with a nude adult male. Over Terry’s objections, the
district court adopted the PSR s findings and concl usions. The
court reasoned that the penetration of a child anobunted to torture,
as well as sadistic and masochi stic conduct.

Terry claims the § 2Q&2.2(b)(3) increase was not warranted,



absent evidence the children were being tortured or otherw se nade
to suffer pain. The district court did not clearly err in finding
that the photographs — depicting penetration of the orifices of
prepubescent children —portray sexual violence and sadistic and
masochi stic conduct.

The contention that application of the enhancenent constitutes
“doubl e enhancenent”, because the depiction of *“prepubescent
children engaged in sexual acts with adult nmales is what nade the
phot ogr aphs pornographic in the first place”, is without nerit.
Qobvi ously, child pornography can depict sexually explicit conduct
w t hout al so depicting sexual penetration.

3.

Al t hough not raised as a separate issue, Terry asserts that
the purported sentencing errors were “nmade nore egregi ous by the
prosecutor arguing for a m drange sentence when t he pl ea agreenent
called for a |low range sentence”. This contention is not
adequately briefed. Mreover, Terry does not claima breach of the
pl ea agreenent or seek renedies therefor. See FED. R Arp. P. 28
(a)(9) (A (argunment nust contain “appellant’s contentions and the
reasons for them wth citations to the authorities and parts of
the record on which the appellant relies”); United States v.

Cyprian, 197 F.3d 736, 741 (5th Gr. 1999) (“points on appeal are

abandoned if not briefed adequately” (enphasis in original)).



For the foregoing reasons, the judgnent is

AFF| RMED.



