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PER CURI AM *

Follow ng entry of his guilty plea, Alejandro Aguil ar-
Cabel l ero was convicted of illegally re-entering the United
States pursuant to 8 U S.C. § 1326 and was sentenced to a
seventy-nonth termof inprisonnent. He contends that because his
prior state-court conviction for nmere possession of cocaine

cannot qualify as an “aggravated felony,” the sentencing court

erred in basing his sentence on a 16-1evel enhancenent under

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THGQR R
47.5. 4.



8§ 2L1.2(b)(1)(A) of the Sentencing Guidelines. See U S. SENTENC NG
GUI DELI NES MaNUAL 8 2L1.2(b) (1) (A (1998).

Section 2L1.2 reflects inplenentation of § 1326’ s
enhancenent for prior convictions for commtting aggravated
felonies. See 8 U S.C. § 1326(b)(2) (providing that those
i ndividuals convicted of illegal entry after renoval who were
previously convicted for commtting aggravated fel onies face up
to a twenty-year sentence as conpared to the two-year sentence
described in 8§ 1326(a) or the ten-year sentence described in

§ 1326(b)(1)); United States v. Zaval a-Sustaita, 214 F.3d 601,

603 (5th Cir. 2000). The Application Notes for § 2L1.2 provide
that the term*®“aggravated felony” is defined at 8 U. S. C
8§ 1101(a)(43). See U. S. SENTENCI NG GUI DELINES MANUAL 8§ 2L1.2 comment,
n.1. Section 1101(a)(43) lists as an aggravated felony “a drug
trafficking crime” as that termis defined in 18 U S.C. § 924(c).
See 8 U S.C. 8 1101(a)(43). Aguilar-Cabellero contends that
consi dering nmere possession of cocaine as a “drug trafficking
crinme” violates both the due process requirenent of notice and
specificity and the rule of lenity.

Agui | ar- Cabel | ero recogni zes that our opinion in United

States v. Hinojosa-Lopez, 130 F.3d 691 (5th Gr. 1997), may be

di spositive of his claim He distinguishes that case on both its
facts and the issue presented to the court. The defendant in

Hi noj osa- Lopez was convi cted of possessing nore than fifty pounds

of marijuana. Aguilar-Cabellero points to the fact that, in
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contrast, he was convicted of sinple cocaine possession, which
woul d be a m sdeneanor under federal law. Aguil ar-Cabellero al so
notes that Hi nojosa-Lopez asserted that his prior conviction did
not warrant the 16-1evel enhancenent because it too woul d have

been a m sdeneanor under federal law. Thus, Aguil ar-Cabellero

contends, our statenent in Hinojosa-lLopez that marijuana
possession was a drug-trafficking crinme under 8§ 924(c) was nere
di cta and need not be foll owed.

Agui | ar-Cabel l ero | ooks to the dictionary and to |egislative
history of 18 U S.C. 8§ 924(c) for support for his contention that
“drug-trafficking” does not include nere possession and for his
argunent that a person of reasonable intelligence could not be
expected to understand that nere possession would be equated with
drug trafficking. He also argues that, because § 924(c)’s
| anguage is at | east anbiguous, the rule of lenity dictates that
it be interpreted in a manner so as to yield a | esser sentence.

We find that Hinojosa-lLopez is indeed dispositive. The

differences Aguilar-Cabellero identifies in the two cases do not
render our prior holding inapplicable. W agreed in Hi nojosa-
Lopez with the five circuits that had by then addressed the issue
that a “prior conviction constitutes an aggravated felony for
purposes of 8 2L1.2(b)[(1)(A)] if (1) the offense was punishable
under the Controlled Substances Act and (2) it was a felony.” 130
F.3d at 694. This holding was based in part on | anguage of
8§ 924(c)(2), which defines a “drug trafficking crinme” as

3



i ncluding “any felony puni shable under the Control |l ed Substances
Act,” 18 U S.C. 8§ 924(c)(2), and of the Controll ed Substances
Act, which defines “felony” as “any Federal or State offense
classified by applicable Federal or State law as a felony.” 21
U S C § 802(13).! Aguilar-Cabellero’s prior conviction for
possessi on of cocaine neets the definition of an aggravated

fel ony under H noj osa-lLopez. 130 F. 3d at 694.

Even if we did not find Hi nojosa-Lopez controlling, we would

have to reject Aguilar-Cabellero s challenge. H's vagueness
argunents are directed at a statute, 8§ 924(c), that the
sentencing court did not apply to his case. Instead, 8 924(c) is
relevant only to an interpretation of the term “aggravated
felony” as used in the Sentencing Guidelines. W nust therefore
assess Aguil ar-Cabellero’ s argunents within the context of those
CGui delines. As we have previously held, “[d]ue process does not
mandate . . . either notice, advice, or a probable prediction of
where, within the statutory range, the guideline sentence wll

fall.” United States v. Pearson, 910 F.2d 221, 223 (5th GCr.

1990); see also United States v. Brierton, 163 F.3d 1133, 1139

(7th Gr. 1999) (concluding that the Sentencing Guidelines “are

not susceptible to attack under the vagueness doctrine”), reh’ g

1 W note that the Application Notes for § 2L1.2 also
define “felony offense” broadly. See U S. Sentencing CGuidelines
Manual 8 2L1.2 comment, n.1 (defining “felony offense” to nean
“any federal, state, or |ocal offense punishable by inprisonnent
for a term exceedi ng one year”).



granted Mar. 25, 1999; United States v. Wvell, 893 F. 2d 156,

160 (8th Cir. 1990) (“Because there is no constitutional right to
sentenci ng guidelines —or, nore generally, to a | ess

di scretionary application of sentences than that permtted prior
to the Guidelines —the limtations the Quidelines place on a
judge’s discretion cannot violate a defendant’s right to due
process by reason of being vague.”). In fact, Aguilar-Cabellero
received notice in his pre-sentencing report that he qualified
for a 16-1evel enhancenent under 8 2L1.2(b)(1)(A) based on his
prior conviction for cocai ne possession.

Agui l ar-Cabel lero’s rule of lenity argunent nust al so be
rejected. Even if our task involved a determ nation of Congress’
intent in enacting and amendi ng 8 924(c) (rather than a
determ nation of the neaning of “aggravated felony” in
8 2L1.2(b)(1)(A)), that 8§ 924(c) could be interpreted in a
di fferent manner does not nake the rule of lenity applicable.

See Muscarello v. United States, 524 U. S. 125, 138-39 (1998)

(“The sinple existence of sone statutory anmbiguity, however, is
not sufficient to warrant application of [the rule of lenity],

for nost statutes are anbiguous to sone degree. . . . To invoke
the rule, we nust conclude that there is a grievous anbiguity or

uncertainty in the statute.” (internal citations and quotation

marks omtted)); Zaval a-Sustaita, 214 F.3d at 607 n.11 (noting

that the rule of lenity “applies only when ‘a reasonabl e doubt

persists about a statute’s intended scope even after resort to
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t he | anguage and structure, legislative history, and notivating

policies of the statute. (quoting Moskal v. United States, 498

U S 103, 108 (1990))). As it stands, circuit courts considering
cases involving prior convictions for possession of a controlled
substance are in agreenent that sinple possession can be

consi dered an “aggravated felony” under 8 2L1.2(b)(1)(A). See

United States v. lbarra-Galindo, 206 F.3d 1337, 1341 (9th G

2000); United States v. Pornes-Garcia, 171 F.3d 142, 146 (2d

Cr.), cert. denied, 120 S. C. 191 (1999); Hi nojosa-lLopez, 130

F.3d at 694; United States v. Briones-Mata, 116 F.3d 308, 309

(8th Gr. 1997); United States v. Cabrera-Sosa, 81 F.3d 998, 1000

(10th Cir.), cert. denied, 519 U S. 885 (1996).2 This

substanti al agreenent al one suggests to us that there is
insufficient anbiguity to warrant application of the rule of

lenity. See |Ibarra-Glindo, 206 F.3d at 1341.

For the foregoing reasons, we AFFI RM

2 Aguilar-Cabellero | ooks to Aguirre v. INS, 79 F.3d 315
(2d Cr. 1996) for support for his contentions. However, the
Second Circuit has explicitly stated that Aguirre’s definition of
“aggravated felony” does not control applications of
8§ 2L1.2(b)(1)(A). See Pornes-Garcia, 171 F.3d at 143.
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