IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40090
(Summary Cal endar)

PEDRO COVARRUBI AS, JR.,
Pl ai ntiff-Appellant,
ver sus
Cl TY OF BROMNSVI LLE, TEXAS; ET AL.,
Def endant s,
CI TY OF BROANSVI LLE, TEXAS; VI CTOR RODRI GUEZ,
Chief of Police, Gty of Brownsville;
RAYMUNDO SALI NAS, JR., Gty of Brownsville Police Oficer,
Individually and in his official capacity,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
( B- 96- CV- 195)
~ Cctober 20, 2000
Bef ore H G3 NBOTHAM W ENER, BARKSDALE, Circuit Judges.
PER CURI AM *
Plaintiff-Appellant Pedro Covarrubias appeals the grant of
summary judgnent in favor of the Gty of Brownsville and
Brownsville Police Oficer Raynundo Salinas as to Covarrubias’s

state-lawclains. Qur reviewis de novo, see St. Paul Mercury Ins.

Co. v. Fair Gounds Corp., 123 F.3d 336, 338 (5th Gr. 1997), and

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



we apply the famliar test for sunmmary judgnent set forth in

Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986).

We reject the defendants’ clains that the Gty is entitled to
sovereign imunity. Salinas’s alleged tortious acts arise not from
the fornul ation of policy by the City, which would entitle the Cty

to imunity, but fromthe execution of that policy. See State v.

Terrell, 588 S.W2d 784, 787 (Tex. 1979); Bridges v. Robinson, 20

S.W3d 104, 107, 114 (Tex. App. 2000).

Wth respect to Salinas’s official immunity, however, there
are genuine issues of material fact regarding his good faith, so
summary judgnent is precluded. As an initial matter, we disagree
with the plaintiff’s contention that the “good faith” test of Gty
of Lancaster v. Chanbers, 883 S.W2d 650, 656 (Tex. 1994), should

be limted to cases involving police pursuit. The Texas courts of
appeal have consistently declined to restrict Chanbers toits facts

and have applied it in a variety of contexts. See, e.qg., Gty of

Beverly Hills v. Guevara, 911 S.W2d 901, 904 (Tex. App. 1995);

Miurillo v. Gonez, 881 S.W2d 199, 202 (Tex. App. 1994). We rely on

these decisions as setting forth Texas law on this matter. See

Texas Dep’'t of Hous. & Community Affairs v. Verex Assurance, |Inc.,

68 F.3d 922, 928 (5th Cr. 1995).

The question in this case, therefore, is are there genuine
fact issues whether a reasonably prudent officer could have
believed that his actions were appropriate in light of clearly
established |aw and the information he possessed at the tine his

conduct occurred. See Guevara, 911 S.W2d at 904. According to




the testinony of Robert Ni xon, the manner in which O ficer Salinas
restrai ned Covarrubi as - placing himface down on the rear floor of
his squad car - was not appropriate. Neither was it reasonabl e,
according to M. Nixon, to ignore Covarrubias’s conplaints about
fire ants and the burning he felt while on the floor. M. N xon
testified that there were other, preferable options for restraining
M. Covarrubias, such as restraining his feet or having another
officer sit in the car with him

Contrary to the defendants’ assertions, M. N xon’ s deposition
testinony shows that he did consider the risk involved and the
potential harm as required under the Chanbers bal ancing test. See

Wadewitz v. Montgonery, 951 S.W2d 464, 466-67 (Tex. 1997). M.

Ni xon noted both the danger that M. Covarrubias posed to hinself
and to the police vehicle, as well as the risk of harmto M.
Covarrubi as, such as restricted breathing or choking, involved in
pl aci ng him face-down on the rear floor of the squad car. M.
Ni xon expressed the opinion in his affidavit that no reasonabl e
officer could have believed that it was appropriate to ignore
Covarrubi as’s conplaints of burning and continue transporting him
in that manner. M. N xon offered the sanme opinion in deposition
testinony that no reasonable officer would have transported
Covarrubias in such a manner. Thus, M. Nixon's testinony as a
whol e is sufficient to establish the presence of a genui ne i ssue of
material fact on the question whether O ficer Salinas acted i n good

faith. See Wadewitz, 951 S.W2d at 466-67. W shall not consi der

t he def endants’ contention that M. Nixon’s testinony is unreliable



under the Suprenme Court’s standard in Kunho Tire Co. v. Carm chael,

525 U. S. 137 (1998), as they failed to raise this issue in the

district court. See WIllianson v. United States Dep't of

Agriculture, 815 F.2d 368, 383 (5th Cr. 1987).

The defendants have the burden of denonstrating good faith,

see Chanbers, 883 S.W2d at 653, but they fail to point to any

evi dence establishing good faith or otherwi se negating M. N xon’s
testinony. |In fact, they do not argue at any point in their brief
that Oficer Salinas acted in good faith. Although we inply no
opinion as tothe ultimte resolution of this question, we concl ude
that there are genuine issues of material fact as to Oficer
Salina s good faith such that sunmary judgnent shoul d not have been
gr ant ed.

Accordingly, we vacate the district court’s order granting
summary judgnent and remand this matter for further proceedi ngs.

VACATED AND REMANDED



