IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40140

JAMES DAVI D TUTT,

Peti ti oner- Appel | ant,

ver sus

JANI E COCKRELL, DI RECTOR,
TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,
I NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 9:98-CV-46

Septenber 17, 2001

Bef ore Hl GG NBOTHAM and BENAVIDES, Circuit Judges, and LI TTLE,
District Judge.

PER CURI AM **
Janes David Tutt (Texas prisoner #656227) appeal s the district
court’s final judgnent denying his 28 U.S.C. §8 2254 petition, which

challenged his Texas conviction for felony driving while
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Pursuant to 5THCQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



intoxicated (“DW”").!? Tutt was granted a certificate of
appeal ability (“COA’) on two i ssues: (1) whether trial counsel was
constitutionally ineffective for failing to use an audi ocassette
recording of Tutt’s parole-revocation hearing to inpeach the tri al
testinony of his arresting officers; and (2) whether trial counsel
was constitutionally ineffective for failing to object at
sentencing to the state’'s introduction of three exhibits
referenci ng several unadjudi cated offenses.
FACTUAL AND PROCEDURAL BACKGROUND

On May 24, 1993, Hi ghway Patrol nen Teer and Hooper observed
Tutt driving with only one headlight. They stopped him and,
according to the officers’ testinony at trial, observed that he was
not steady on his feet, had to | ean on the car for support, had a
strong odor of al cohol about his person, and had gl assy eyes. One
of the officers perforned a field sobriety test on Tutt, and he
performed poorly. Tutt refused to take a breathal yzer test and t he
officers arrested him for DW. Subsequently, a Texas jury
convicted Tutt of the DW. During the sentencing phase of the
bi furcated trial, it was shown that Tutt had two prior felony
convictions in Texas, and the jury assessed his sentence at thirty-

five years’ inprisonnent.

The felony offense of driving while intoxicated was defined
at the tine as the offense of driving while intoxicated, where it
has been shown at trial “that the person has previously been
convicted two or nore tines” of m sdeneanor driving while
intoxicated. Tex. Rev. Cv. St. Ann. art. 6701l -1(e)(Vernon
1993) (repeal ed 1995).



An i nternedi ate appellate court affirnmed Tutt’s conviction and
sentence on direct appeal. The Texas Court of Crimnal Appeals
refused a petition for discretionary review, and |ater denied a
state habeas application filed by Tutt. Tutt then filed this 28
US C 8 2254 petition, raising a nunber of issues, including but
not limted to ineffective assistance of counsel. A magi strate
judge issued a report recomendi ng that Tutt’s petition be denied
onthe nerits and the district court adopted the nagi strate judge’s
recommendati on over Tutt’s objections. Tutt filed atinely notice
of appeal and requested a COA, which the district court denied. As
previously stated, on appeal, this Court granted the COA wth
respect to his two ineffective assistance of counsel clains.

DI SCUSSI ON

Tutt’s clains are reviewed de novo because there has not been
a clear adjudication on the nerits in state court. See 28 U S.C. §
2254(d); Nobles v. Johnson, 127 F.3d 409, 416 (5th Gr. 1997).
Al t hough Tutt raised both of his clains on direct appeal, the state
appel l ate court applied state | aw standards and di d not adjudicate
the clains as federal constitutional questions. Tutt also raised
the clains in his state habeas application, but in the face of the
state’s assertion of procedural bar the Texas Court of Crimna
Appeal s denied the application without witten order.

To establish ineffective assistance of counsel, Tutt nust

show. first, that his counsel’s performance was deficient, and



second, that the deficient performance prejudiced the defense.
Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 2064
(1984). In determning whether counsel’s performance was
deficient, the relevant inquiry is whether counsel’ s assi stance was
reasonable considering all the «circunstances. ld. at 688.
Judicial scrutiny of counsel’s performance is highly deferential:
“the defendant nust overcone the presunption that, wunder the
circunst ances, the challenged action ‘mght be considered sound
trial strategy.”” 1d. at 689. Under the second, prejudice, prong
of Strickland, “the defendant nust show that there is a reasonabl e
probability that, but for counsel's unprofessional errors, the
result of the proceedi ng woul d have been different.” 1d. at 694.

| . Failure to Play the Audi ot ape.

Tutt clainms that counsel was ineffective because counsel
failed to play an audi otape that could have been used to inpeach
the trial testinony of Oficers Teer and Hooper. According to Tutt,
at his parole revocation hearing, Oficer Hooper testified that he
adm nistered the field sobriety test. But both officers testified
at trial that Oficer Teer admnistered the test. At trial
def ense counsel offered the tape of the parole revocation hearing.
The trial court ruled the tape was adm ssible for the limted
pur pose of i npeaching Oficer Teer’s testinony and granted a recess

for defense counsel to find the proper part of the tape. But after



the recess, defense counsel wthdrew his request to play the tape
W thout articulating a reason for doing so.

Tutt contends that the arresting officers’ testinony, if
i npeached, would have been inadm ssible under Texas Rule of
Crim nal Evidence 612. According to Tutt, Rule 612 provides that
if it is proven that a witness has nade a prior inconsistent
statenent, the entire testinony of the witness is inadmssible.
But Tutt m scharacterizes Rule 612: that rul e does not now, and did
not at the tinme of Tutt’'s trial, state that a wtness’ tria
testinony is inadmssible if it is shown that the witness nmade an
i nconsi stent statenent in the past. See Tex. R Cim Evid. 612
(repealed 1998).2 The rule states nerely that a wi tness nust be
i nformed about the circunstances surrounding a prior inconsistent
statenent and given an opportunity to explain or deny it before
further cross-exam nation nmay take place. 1d.

Nonet heless, if Tutt’s allegations concerning the audi otape
are accepted as true, and even were we to accept Tutt’s claimthat
counsel was deficient, Tutt has not shown prejudice because the
question of who perforned the test was not a critical matter. As
noted by the district court, “[i]f the jury concluded the officers
were deliberately |ying about who perforned the test, it m ght have

| ooked upon the remai nder of the officers’ testinony with greater

2The substance of Tex. R Crim Evid. 612 is now found at
Tex. R Evid. 613.



skepticism However, the jury could as easily [have] concl uded
that the officers sinply failed to correctly renmenber who perforned
the test.” Al so, there was other evidence at trial of Tutt’s
intoxication: a videotape of Tutt’s condition approxinmately one
hour after his arrest was admtted i nto evidence and pl ayed for the
jury. Thus, it cannot be said that there is a reasonable
probability that, but for his counsel’s failure to use the
audi ot ape as i npeachnent evidence, the result of Tutt’s trial would
have been different. Accordingly, the district court did not err
in concluding that Tutt had not shown the requisite prejudice and
we AFFIRM the holding of the district court with respect to the
pl ayi ng of the tape.

1. Failure to object to the introduction of evidence of
unadj udi cated arrests at Tutt’'s sentencing

During the punishnment phase of Tutt’'s trial, the prosecution
i ntroduced three exhibits that detailed Tutt’'s arrest record and
crimnal history. One of the exhibits, an arrest record fromthe
Nacogdoches Pol i ce Departnent, contai ned a | arge nunber of entries,
listing various felonies and m sdeneanors for which Tutt had been
arrested. O those entries, seventeen referred to unadjudicated
of fenses, including a 1978 arrest for rape of a child, and several
arrests for mnor burglary, theft, assault, and al cohol and drug-

related of fenses. Another exhibit referenced nine unadjudicated



of fenses. Because he had at |east two prior felony convictions,?
Tutt’s sentencing range under Texas |law was from twenty-five to
ni nety-nine years’ inprisonnment. Tex. Pen. Code Ann. 8§
12.42(d) (Vernon 1994); Rodriguez v. State, 31 S W 3d 359, 362
(Tex. C. App. 2000). Tutt clainms that the introduction of the
unadj udi cated of fenses resulted in an increase in his sentence from
the twenty-five year mninmumto thirty-five years. Thus, he argues
that his counsel’s failure to object to the introduction of these
of fenses amounts to ineffective assistance of counsel.

At the tinme of Tutt’s sentencing, Texas |aw provided that
unadj udi cat ed of f enses were not adm ssi bl e for sentenci ng purposes.
See Grunsfeld v. State, 843 S.W2d 521, 523-26 (Tex. Crim App
1992) (prohibiting the adm ssion of evidence of unadjudicated
extraneous offenses during the punishnent phase of a noncapita
trial.); Tex. Code Crim Proc. Ann. art. 37.07, 8 3(a) (Vernon
1981).4 And under Fifth CGrcuit precedent, failure to object to

the adm ssion of unadjudicated offenses constitutes a deficiency

®According to the state, Tutt had ten prior ni sdemeanor
convictions and two felony convictions: one for delivery of a
control | ed substance, and one for burglary.

* On Septenber 1, 1993, Article 37.07 was amended to all ow
the adm ssion of such evidence during the puni shnment phase of a
noncapital trial. See Tex. Code Crim Proc. Ann. art. 37.07,
8§ 3(a) (Vernon Supp. 2001); Brown v. State, 6 S.W3d 571, 583
(Tex. App. 1999). The anmendnent, however, applies only to
of fenses commtted on or after Septenber 1, 1993. Brown,
6 S.W3d at 583. Because Tutt’'s DW occurred on May 24, 1993,
the anendnent to Article 37.07 did not apply in his case.
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for purposes of the first Strickland step. See Spriggs v. Collins,
993 F.2d 85, 89-90 (5th Gr. 1993).

Tutt has al so shown prejudice, as required by Strickland. In
Gover v. United States, 531 U S 198, 121 S. C. 198 (2001), the
Suprene Court noted that “authority does not suggest that a m ni mal
anount of additional tine in prison cannot constitute prejudice.
Quite to the contrary, our jurisprudence suggests that any anount
of actual jail tine has Sixth Anmendnent significance.” Id. at 203.
Thus, the Court held that in a determ nate sentenci ng system such
as the U S Sentencing Guidelines even a mnimal increase in a
sentence could constitute prejudice. 1d. at 204. The Court did
not address the issue of whether its decision applied to
di scretionary sentenci ng schenes, signaling only the possibility of
a distinction between discretionary and determ nate sentencing
systens for purposes of determ ning prejudice. |d.

Texas has a di scretionary, not determ nate, sentenci ng schene,
soit is not clear whether the rule in 3 over applies to this case.
Before the Court’s decision in G@over the controlling decision
regarding prejudice in Texas' sentencing schenme was Spriggs V.
Collins, 993 F.2d 85 (5th Cr. 1993). In that case, this Court
noted that “[a]rguably, when the discretionary sentencing range is
great, practically any error commtted by counsel could have
resulted in a harsher sentence, even if only by a year or two.”

ld. at 88. Thus, we held that “[i]n order to avoid turning



Strickland into an automatic rule of reversal in the non-capital
sentenci ng context, we believe that in deciding an i neffectiveness
claim a court nust determne whether there is a reasonable
probability that but for trial counsel’s errors the defendant’s
non-capital sentence would have been significantly |ess harsh.”
| d. In that case, defendant had pled quilty to first-degree
murder. Hi s sentencing range was five to ninety-nine years, and he
was sentenced to thirty-five years’ inprisonment. W found that
the defendant had not nade an adequate showi ng of prejudice,
despite his attorney’'s failure to object to the introduction of
unadj udi cated extraneous offenses through the presentence
i nvestigation report (PSI), because the objectionable portion of
the PSI was short, and because there were other aggravating
factors, such as the senseless nature of defendant’s crine, that
properly influenced the court at sentencing.

It is not necessary to decide in this case whether the |ower
standard of d over applies to a determ nation of prejudice in the
Texas sentencing system because Tutt has satisfied the higher
standard of Spriggs. Tutt’'s thirty-five year sentence is on the
| ow end of his sentencing range, and his prior convictions may have
been considered by the jury in determning his sentence. However,
the | arge nunber of unadj udi cated of fenses that were i ntroduced at
Tutt’s sentenci ng hearing, conbined with the i nfl ammatory nat ure of

sone of those offenses (such as rape of a mnor child), are very



likely to have influenced the jury at sentencing for Tutt’s of fense
at trial, driving while intoxicated. Thus, there is a reasonable
probability that but for trial counsel’s errors Tutt’s sentence
woul d have been significantly | ess harsh.

Accordingly, while we agree with the district court’s hol ding
wth regard to the question of counsel’s decision not to play the
tape of Tutt’'s probation revocation hearing, we REVERSE the
district court’s judgnent with regard to the question of counsel’s
deci sion not to object to the unadjudicated offenses. The case is
REMANDED with instructions to issue the wit of habeas corpus
unless, within a reasonable tinme to be designated by the district
court, the state conducts a retrial of the sentencing stage of the
proceedi ngs agai nst Tutt. Tutt’s notion to have this opinion
publ i shed i s DEN ED

The judgnment of the District Court is REVERSED and the case is

REMANDED with i nstructions.
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