IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40171
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ROGELI O CASTRQ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 5:98-CR-1-3
~ Cctober 23, 2000
Before SM TH, BENAVI DES, and DENNI'S, Crcuit Judges.
PER CURI AM *

Rogelio Castro appeals fromhis conviction of possession
wth intent to distribute marijuana and conspiracy to possess
wth intent to distribute marijuana. He argues that the evidence
was insufficient to support his conviction and that the Speedy
Trial C ause was viol ated.

The jury could have inferred fromthe evidence at trial that
there was an agreenent to nove nmarijuana from Texas to Menphis,

Tennessee; that Castro knew of the agreenent and intended to join

it; and that Castro voluntarily participated in the agreenent.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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United States v. Martinez, 190 F.3d 673, 676 (5th Gr. 1999).
The jury could have inferred that Castro jointly and
constructively possessed nmarijuana with others and that he
intended to distribute it. 1d.

Castro’s federal indictnent, on January 15, 1998, not his
arrest by state |awenforcenent authorities, marked the staring
point for the speedy-trial analysis in his case. The 22-nonth
del ay between the indictnent and Castro’s trial was sufficiently
long to trigger a speedy-trial analysis. Nelson v. Hargett, 989
F.2d 847, 851 (5th Gr. 1993). The period between January 15,
1998 and June 2, 1999, when the CGovernnent petitioned for Castro
to be brought to face the instant charges, can be attributed to
the negligence of the Governnent. The period between June 2,
1999 and August 23, 1999 can be attributed to pretrial
proceedi ngs and the period from August 23, 1999, to the date of
trial can be attributed to Castro’s own notion for a continuance.
The CGovernnent’s negligence weighs against it, but not greatly.
ld. at 852.

Castro raised his speedy-trial issue for the first tinme in
his notion to dismss the indictnent. He did not actually assert
his right to a speedy trial. H Il v. Wainwight, 617 F.2d 375,
379 (5th Gir. 1980).

Castro does not contend that he was prejudiced by the del ay
in his case. Rather, he contends that he shoul d have been given
an evidentiary hearing so that he could have shown that the
Governnent’s actions were sufficiently egregious to give rise to

a presunption of prejudice. Because a key Governnent w tness
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personal |y booked himinto jail on state charges, Castro argues,
an evidentiary hearing could have resol ved whet her the Governnent
acted negligently or deliberately. Castro’'s stay in state
custody is irrelevant to his federal speedy-trial claim No
evidentiary hearing was required on his notion to dismss the

i ndi ct nent.

AFF| RMED.



