IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40346
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
WLLIE G ATKI NSON,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:87-CR-57-1
Before DAVIS, STEWART, and PARKER, Circuit Judges.
PER CURI AM *
WIllie Gegory Atkinson, federal prisoner # 82807-011
appeal s the district court’s denial of his notion pursuant to 18

US C 8 3663(g) for lack of jurisdiction. Atkinson argues that
according to United States v. Albro, 32 F.3d 173 (5th Gr. 1994),

the district court erred in failing to include in the judgnent
and comm tnent order a provision for the timng of paynents or a
paynment schedule for the order of restitution and illegally left

the nmatter to the Bureau of Prisons.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The district court correctly denied Atkinson’s notion for

| ack of jurisdiction under United States v. Hatten, 167 F.3d 884

(5th Gr. 1999). A bro was a direct crimnal appeal of the
restitution portion of the defendant’s sentence. |In Hatten, this
court held that the district court did not have jurisdiction
under 18 U. S.C. 8 3663(g) to consider the legality of the
restitution order itself. The court noted that if a prisoner
coul d not neet the paynent schedul e established, the proper
course of action was to petition the district court to nodify its
restitution order pursuant to 18 U.S.C. 8 3663(g). According to
At ki nson’s argunents in his notion and now on appeal, he is
attacking the legality of the district court’s order of
restitution under Al bro, and so the district court correctly
applied Hatten in determning that it |lacked jurisdiction to
consider his notion. |If Atkinson seeks nerely to argue that due
to his circunstances he cannot neet the paynent schedul e
established, he can file a notion requesting the district court
to nodify the restitution order under 18 U S.C. 8§ 3663(g) and
present to the district court the circunstances that have a
bearing on his ability to pay.

AFFI RVED.



