IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40371
Conf er ence Cal endar

HERVAN PALMER
Pl ai ntiff-Appellant,

ver sus

RYAN T. JONES; ET AL.,
Def endant s,

RYAN T. JONES,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. C-98-CV-361

" Decenmber 14, 2000

Before DAVI S, STEWART, and PARKER, Circuit Judges.
PER CURI AM *

Her man Pal mer, Texas prisoner # 537392, appeals the jury’'s
verdict for the defendant in this 42 U S.C. § 1983 action.
Pal mer argues that he was deprived of the right to cross-exam ne
all witnesses that were supposed to be called by the defendant;
t hat the defendant did not have a video canera to be used before
the incident took place on a | ockdown buil ding; that the

defendant did threaten himin retaliati on because of his

utilization of the grievance process; that he was slamed to a

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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concrete floor and assaulted by Jones in a major use of force;
that he was deprived of the ability to have his witnesses testify
in court; and that Jones was negligent and violated his
constitutional rights by using excessive force.

Pal ner’ s argunents that he was denied his wtnesses and the
ability to cross-examne the defendant’s witnesses relate to the
actual conduct of the trial for which a transcript is necessary
to review. The transcript of the trial is not part of the
current record. This court does not consider the nerits of the
i ssue when the appellant fails to provide a transcript. Powell
v. Estelle, 959 F.2d 22, 26 (5th Gr. 1992).

Pal ner’s other “argunents” do not require a transcript. The
jury found that the defendant did not use excessive force or
retaliate against Palnmer. Palnmer is attenpting to challenge the
credibility decisions nmade by the jury. This court wll not
disturb the factfinder’s credibility determ nations on appeal.

See Wllians v. Fab-Con, Inc., 990 F.2d 228, 230 (5th G r. 1993);

Martin v. Thomas, 973 F.2d 449, 453 n.3 (5th Cr. 1992).

Pal ner’ s appeal is without arguable nerit and is frivol ous.
Accordingly, the appeal is DISMSSED. 5THCR R 42.2. The
dism ssal of this appeal as frivolous counts as a “strike” for
purposes of 28 U.S.C. § 1915(g). W caution Palnmer that once he

accunul ates three strikes, he may not proceed in fornma pauperis

(IPFP) in any civil action or appeal filed while he is
i ncarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 28 U S. C

§ 1915(qg).
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APPEAL DI SM SSED AS FRI VOLOUS.



