IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40378
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
KRI SEAN JERMAI NE JOHNSON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. G 99-CR-3-1

 June 22, 2001
Before SM TH, DUHE, and PARKER, Circuit Judges.
PER CURI AM !

Kri sean Jermai ne Johnson appeal s his conviction for possession
of five grans or nore of cocaine with intent to distribute. He
asserts that the evidence was insufficient to support his
convi cti on. W hold that the evidence was sufficient for a

rational trier of fact to find the essential elenents of the

of fense beyond a reasonabl e doubt. See United States v. Bell, 678

F.2d 547, 549 (5th Cir. Unit B 1982)(en banc), aff’d, 462 U.S. 356

(1983). Wtness Mark Mller’s testinony was not incredible as a

! Pursuant to 5THGR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



matter of law. See United States v. Freeman, 77 F.3d 812, 816 (5th

Cr. 1996).

Johnson al so asserts that he was absent from the courtroom
when the court excused the jury for the evening during
del i berati ons and when the court addressed a question sent out by
the jury. He maintains that these absences violated the
Constitution and FED. R CGv. P. 43. A defendant does not have a

constitutional right to be present for every interaction before the

jury. United States v. Gagnon, 470 U. S. 522, 526 (1985). Johnson
has failed to show that either of these absences resulted in a

finding that the trial was unfair. See Kentucky v. Stincer, 482

US 730, 745 (1987). He has also failed to show that these

absences during a “stage of the trial,” which would violate Rule

43, rose above the harm ess-error standard. See United States V.

Allen, 76 F. 3d 1348, 1371 (5th Cr. 1996); United States v. Brooks,

786 F.2d 638, 643 (5th Gr. 1986). Consequently, Johnson’s
conviction i s AFFI RVED



