IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40383
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JAVI ER ALVARO- MONTEJ G,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. L-99-CR-1112-ALL

 February 15, 2001
Before SM TH, BARKSDALE, and EM LIO M GARZA, Crcuit Judges.
PER CURI AM *

Javi er Al varo-Mntejo appeals his guilty-plea conviction and
sentence for illegal reentry into the United States follow ng a
prior deportation in violation of 8 U S.C 8§ 1326(a) and (b).

For the first tinme on appeal, Alvaro-Mntejo argues that the
felony conviction that resulted in his increased sentence under
8 U S.C. 8 1326(b) was an element of the offense that should have

been charged in the indictnment. Al varo-Mntejo acknow edges that

his argunent is foreclosed by A nendarez-Torres v. United States,

523 U. S. 224, 235 (1998), which holds that the *“aggravated
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felony” is nerely a sentencing factor that need not be pleaded in
the indictnent. However, Alvaro-Mntejo w shes to preserve the
i ssue for possible Suprene Court reviewin the |light of Apprendi
v. New Jersey, 120 S. C. 2348 (2000). In that case, the Suprene

Court held that “[o]ther than the fact of a prior conviction, any
fact that increases the penalty for a crine beyond the prescribed
statutory maxi mum nust be submtted to a jury[.]” Apprendi, 120
S. . at 2362-63. Apprendi did not overrule Al nendarez-Torres.

Id. at 2361-62 & n.15. Accordingly, Alvaro-Mntejo’s argunent is
f orecl osed.

Al varo-Montejo al so argues for the first tinme on appeal that
his indictnent was insufficient because it failed to all ege
general intent. Alvaro-Mntejo’'s indictnment alleged every
statutorily required elenent of 8 US. C 8§ 1326 and fairly
inported that Alvaro-Montejo’s reentry was a voluntary act in
view of the allegations that he had been previously deported or
renoved and that he had subsequently been found in the United
States w thout having obtained the consent of the Attorney
Ceneral. Alvaro-Mntejo failed to challenge the el enent of
voluntariness in the district court. Consequently, the

indictnment was statutorily sufficient. See United States v.

GQuzman- Gcanpo, 236 F.3d 233 (5th Gr. 2000).

The judgnent of the district court is AFFI RVED



