IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40457
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

RAUL SI LVA- SOTQ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. B-99-CR-426-1

March 23, 2001
Bef ore GARWOOD, HI G3 NBOTHAM and PARKER, Circuit Judges.
PER CURI AM *

Raul Silva-Soto appeals his convictions for conspiracy to
possess and possession with intent to distribute nore than 100
kil ograns of mari huana. He contends that the district court erred
in sustaining the Governnent’s chal |l enge for cause to a potenti al
juror who had m sdeneanor convictions for solicitation of

prostitution and honosexual conduct, that a Governnent w tness was

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



allowed to comment on his postarrest silence in violation of his
Fifth Amendnent rights, and that the evidence was insufficient to
sustain his convictions.

The record does not show that the district court abused its
discretion in sustaining the Governnent’s challenge to the juror,
prem sed on the Governnent’s argunent that the juror had been
convicted of a crime of noral turpitude.! See United States v.
Gonzal ez-Bal deras, 11 F.3d 1218, 1222 (5th Gr. 1994). The
appel I ant concedes that he cannot showthat the panel that actually
judged his case was biased. See id. A witness’s unsolicited,
brief and isolated reference to appellant’s postarrest silence,
follow ng his denial of any know edge of the mari huana hidden in

the vehicle he was driving which he had borrowed from his father,

The prospective juror had three prior convictions, all

m sdeneanors, nanely DW, Prostitution (Solicitation) and
Honosexual Behavi or. The governnment in challenging the juror
merely said “we would challenge No. 24 for cause that he was
convicted of a crime of noral turpitude.” Def ense counsel’s
response was only “his honosexual behavi or which we would urge is
either not a crine of noral turpitude, or if it is, it is
constitutionally inproper.” Def ense counsel continued w thout
interruption to make 1its own challenges to other jurors.
| medi ately thereafter, the district court merely stated
“CGovernnent’ s chal | enge for cause to No. 24 is sustained.” Nothing

said by the governnent or the district court, nor anything else in
the record, suggests that the chall enge was made or sustained on
the basis of the conviction for Honbsexual Behavior. At tria
def ense counsel did not suggest that prostitution was not a crine
of noral turpitude or that the conviction for that offense was not
a proper basis for the challenge for cause. Inits appellate brief
t he governnent asserts the challenge was nade on the basis of the
prior prostitution conviction, which appellant concedes is an
of fense of noral turpitude. Nothing in the record suggests that
appel l ant was or was believed or appeared to be honobsexual .
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was never nentioned by the prosecution during trial and had no
tendency to undercut any theory of defense at trial (or anything
said by appellant to the officers), and was harnl ess beyond a
reasonabl e doubt . See Chapman v. United States, 547 F.2d 1240,
1247-48 (5th Gr. 1977). Finally, there was anply sufficient
evidence fromwhich the jury could find beyond a reasonabl e doubt
t hat appellant knowi ngly conspired with others and possessed with
intent to distribute the marihuana that was concealed in
conpartnents wel ded inside the gas tank of the vehicle driven by
appellant. See United States v. Otega Reyna, 148 F.3d 540, 543
(5th Gir. 1998).

AFF| RMED.



