IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40507
Summary Cal endar

UNI TED STATES OF AMERI CA
Plaintiff - Appellee
V.
RODNEY JCE NEVBBERRY
Def endant - Appel | ant

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 4:99-CR-60-1
) ﬁeﬂrda{y-7: éodl-
Bef ore KING Chief Judge, and JONES and STEWART, Circuit Judges.
PER CURI AM *

Rodney Joe Newberry appeals his guilty-plea conviction and
sentence for possession of child pornography, a violation of 18
US C 8§ 2252(a)(4)(B). For the first time on appeal, Newberry
argues that the Governnent breached its plea agreenment with him
by seeking to have him hel d accountable, for sentencing purposes,

for nore pornographic inmages than he admtted to possessing as

part of the agreenent.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The breach claimis raised for the first tinme on appeal and

is thus subject to reviewonly for plain error. See United

States v. Calverley, 37 F.3d 160, 162-64 (5th Cr. 1994) (en

banc). Moreover, Newberry fails to acknow edge that, as part of
his plea agreenent, he “waive[d] any appeal . . . of any error
whi ch may occur surroundi ng the substance, procedure, or form of
the conviction and sentencing in this case.” Under the anended
FED. R CRM P. 11(c)(6), however, the district court was
required to advert to the waiver-of-appeal provision at
Newberry’s sentencing proceeding. It is not clear that the court
did so.

In any event, Newberry’s substantive contention is
frivolous. Pursuant to the terns of the plea agreenment, Newberry
acknow edged that “the Governnent may argue to the [sentencing]
Court and probation that additional relevant conduct, aside from
that set out in the factual resune, should be considered in
determ ni ng NEWBERRY' s sentence.” Newberry has not renotely

shown t hat the governnent’s conduct [was] [in]consistent with

[ hi s] reasonabl e understandi ng of the agreenent.’” See United

States v. Saling, 205 F.3d 764, 766 (5th Cr. 2000) (citation
omtted). There is no error, plain or otherw se.

The conviction and sentence are AFFI RVED



