IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40575
Conf er ence Cal endar

FI LEMON GUTI ERREZ ALCALA,

Pl ai ntiff-Appellant,
vVer sus
UNI COR | NDUSTRI ES; DAVI D H. ROSOW

Def endant s- Appel | ees.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. C-99-CV-137
~ April 12, 2001
Before JOLLY, H G3E NBOTHAM and JONES, Circuit Judges.
PER CURI AM *
Filemon GQutierrez Alcala appeals fromthe grant of summary

judgnent for defendant David Rosow. Alcala filed the instant
| awsuit agai nst Rosow and Federal Prison Industries (UN COR)

al l eging an Equal Protection violation regarding a UNI COR wor k-

assi gnnent policy under Bivens v. Six Unknown Naned Agents, 403

U S. 388 (1971).
For the first tinme on appeal, Alcala has alleged various new
facts and clains. This court cannot consider such new facts and

cl ai ms. See Hansen v. Continental Ins. Co., 940 F.2d 971, 983

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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n.9 (5th Gr. 1991); Local Union No. 59 v. Nanto Elec., Inc., 653

F.2d 143, 146 (5th G r. 1981).

Al cal a has explicitly abandoned his Equal Protection claim
based on his race or his status as a Mexican citizen. He instead
argues that his Equal Protection claimwas based on disparate
hi ri ng anongst Mexican citizens who were under deportation
orders. Such a claimfails to state an Equal Protection
vi ol ati on not because it is based on inconsistent application of
the UNI COR policy but because the UNICOR policy itself is not
irrational. Because Alcala failed to state a constitutional

vi ol ation, Rosow was entitled to sunmary judgnent. See Evans v.

Ball, 168 F.3d 856, 863 (5th Cr. 1999).
Accordingly, the district court’s judgnent is AFFI RVED



