IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40614
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JOSE JAI ME RODRI GUEZ,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 6:99-CR-81-1
~ April 12, 2001
Before JOLLY, H G3E NBOTHAM and JONES, Circuit Judges.
PER CURI AM *
The Federal Public Defender appointed to represent Jose

Jai me Rodriguez has noved for |leave to withdraw and has filed a

brief as required by Anders v. California, 386 U S. 738 (1967).

Rodri guez received a copy of counsel’s notion and brief, but did
not file a response.

Qur independent review of the brief and the record discl oses
one possible nonfrivol ous issue for appeal. Rodriguez’s offense
| evel and sentence were increased for his having been deported

after a prior aggravated-felony conviction which was not all eged

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



in his indictnent. An argunent that the prior conviction should

have been alleged in the indictnent is foreclosed by A nendarez-

Torres v. United States, 523 U S. 224 (1998). However, the

continuing validity of Al nendarez-Torres has been cast into doubt

by Apprendi v. New Jersey, 530 U S. 466, 120 S. C. 2348 (2000).

See id. at 2362 (finding it “arguable that Al nendarez-Torres was

incorrectly decided”). Counsel could have raised the issue on
appeal in order to preserve it for Suprene Court review in |ight
of Apprendi .

Because our independent review of the record has reveal ed
this possible nonfrivol ous issue for appeal, we deny counsel’s
motion to withdraw. By our denying the notion to wthdraw,

Rodri guez preserves the Al nendarez-Torres issue for further

review We pretermt further briefing, however, and AFFI RMt he
judgnent of the district court because Apprendi did not overrule

Al nendar ez-Torres. See id., 120 S. C. at 2362; see also United

States v. Dabeit, 231 F.3d 979, 984 (5th Gr. 2000)(noting that

the Supreme Court in Apprendi expressly declined to overrule
Al nendarez-Torres), cert. denied, 121 S. C. 1214 (2001). This

court nust follow the precedent set in A nendarez-Torres “unl ess
and until the Suprene Court itself determnes to overrule it.”
Dabeit, 231 F.3d at 984 (internal quotation and citation
omtted).

Accordi ngly, counsel’s notion for leave to withdraw is

DENI ED, and the decision of the district court is AFFlI RVED



