IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40637
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
vVer sus
LEE BATES, al so known as
Sally Bates, al so known
as M nnie Lee Bates, also
known as Lee Ashl ey Bates,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Sout hern District of Texas
USDC No. C-00-CR-26-1

January 31, 2001
Before JOLLY, BARKSDALE, and DENNI'S, G rcuit Judges.
PER CURI AM *
The assi stant federal public defender who represents Lee Bates
filed a nmotion and supporting brief for leave to w thdraw as

counsel pursuant to Anders v. California, 386 U S. 738 (1967).

Bates has filed a response.
Qur i ndependent review of the appellate record and of the

possible issues raised by counsel and by Bates reveals no

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



nonfrivol ous issue. W neverthel ess address the issues rai sed by
Bat es.

Bates contends that her guilty plea is infirmunder Fed. R
Crim P. 11 because the district court failed to informher that,
by pleading guilty, she risked the loss of her social security
benefits. Under the literal |anguage of Rule 11, the district
court is not required to ensure that a defendant understands this
possi bl e coll ateral consequence from a guilty plea. Col | atera
consequences of a guilty plea, such as civil disenfranchi senent or
the possibility of deportation, need not be addressed during a Rule
11 colloquy as long as the defendant is infornmed of the critical

consequences fromthe plea. United States v. OGsiem , 980 F. 2d 344,

349 (5th Cr. 1993); see United States v. Mirse, 36 F.3d 1070, 1072

(11th CGr. 1994). No variance with the dictates of Rule 11 is
evi dent .

Bat es contends that she entered her guilty plea unknow ngly,
involuntarily, and with an unclear state of mnd. Her answers at
rearraignnment indicate the contrary.

Bat es argues that the indictnent was defective in the |ight of

Apprendi v. New Jersey, 120 S. Q. 2348, 2362-63 (2000), which held

that “any fact that increases the penalty for a crine beyond the
prescribed statutory maxi num nust be submtted to a jury, and

proved beyond a reasonabl e doubt.” Under Apprendi, the quantity of



drugs in a 21 US C 8 841 prosecution is an elenent of the
of fense, not a sentencing factor, which nust be alleged in the

i ndi ctment and proved beyond a reasonabl e doubt. United States v.

Doggett, 230 F.3d 160, 164-65 (5th Gr. 2000). However, “a fact
used in sentencing that does not increase a penalty beyond the
statutory maxi numneed not be alleged in the indictnment and proved

to a jury beyond a reasonable doubt.” United States v. Keith, 230

F.3d 784, 787 (5th Cr. 2000). Section 841(b)(1)(B)(vii) requires
at least 100 kil ograns of marijuana for a defendant to be subject
to a sentence from five years’ to forty years’ inprisonnent.
Bates’s indictnment alleged that she possessed nore than 100
kil ograns of marijuana and specifically alleged approximately 204
kil ograns of marijuana.

Bates asserts that the indictnent is defective because it
fails to allege the manner and neans of the crine as well as
failing to allege any overt acts. Bates was not charged wth
conspiracy but with possession with the intent to distribute over
100 kil ogranms of nmarijuana. “CGenerally, an indictnment which
follows the |anguage of the statute under which it is brought is
sufficient to give a defendant notice of the crinme of which [s]he

is charged.” United States v. Ramrez, 233 F. 3d 318, 323 (5th Gr.

2000). The indictnent was not defective. See United States v.

Cabrera-Teran, 168 F.3d 141, 143 (5th Gr. 1999).




Bat es rai ses several challenges to her sentence. First, she
argues that the base offense |evel of 26 is error. She contends
t hat she shoul d be responsi ble for only 85 pounds of marijuana, the
anount for which she was being paid to transport to Florida. The
relevant drug quantity determined by the district court, by
adopting the presentence report (PSR), is supported by the record

and is not clearly erroneous. See United States v. Maseratti, 1

F.3d 330, 340 (5th Cr. 1993).
Bates asserts that her crimnal history category should have
been category I. This issue, raised for the first tine on appeal,

is reviewed for plain error. See United States v. Meshack, 225

F.3d 556, 575 (5th Cr. 2000), petition for cert. filed, (Nov. 25,

2000) (No. 00-7246). No error, plain or otherw se, is detected.

See United States v. Calverley, 37 F.3d 160, 162-64 (1994) (en

banc) .
Bat es cont ends that she shoul d have recei ved hone confi nenent.
Her failure to request it at sentencing results in reviewonly for

plain error. See Meshack, 225 F. 3d at 575. The defendant carries

t he burden under plain error in denonstrating that the unobjected-

to error affected the defendant’s substantial rights. See United

States v. O ano, 507 U S. 725, 734 (1993). Bates fails to carry

her burden.



Bat es contends that she should have received a reduction in
her sentence based on her substantial assistance. “Absent a notion
for downward departure nade by the Governnent, a sentencing court
is without authority to grant a downward departure on the basis of

substanti al assistance under [U.S.S.G] 8 5K1.1.” United States v.

Price, 95 F.3d 364, 367 (5th G r. 1996). Because the governnent
retained in the plea agreenent its discretion to determ ne whet her
Bat es had provi ded substanti al assi stance, the governnent’s failure
to nove for a downward departure pursuant to U S.S.G § 5KIL.1 is

not revi ewabl e. See United States v. Solis, 169 F.3d 224, 226

226-27 (5th Gir.), cert. denied, 528 U.S. 843 (1999).

Bates asserts that she was inproperly denied bond. To the
extent that Bates challenges her detention, both pretrial and
before sentencing, her challenge is noot. To the extent that she
wants rel ease pending this appeal, there is no nonfrivol ous issue
for appeal.

In conclusion, the notion for leave to withdraw i s GRANTED,
and counsel is excused from further responsibilities herein.

Bates’s appeal is DISM SSED. See 5THCR R 42.2.



