IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40714
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ROBERTO ROMULO LUNA

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
( M 00- CR- 26- 2- S1)
My 17, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Roberto Romulo Luna appeals hi s
gui lty-plea conviction and sentence for conspiracy to possess with
intent to distribute nore than 100 kil ogranms but |ess than 1000
kil ograns of marijuana in violation of 21 U S.C. 88 841(a)(1), 841
(b)(1)(B), and 846. Luna argues that the waiver-of-appeal
provision in his plea agreenent is invalid because the district
court failed to conply wwth Fed. R Cim P. 11(c)(6). W concl ude
that the district court sufficiently conplied wth Rule 11 and t hat

Luna's wai ver of appeal is valid. See United States v. Robi nson,

Pursuant to 5th Gr. R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th Cr
R 47.5. 4.



187 F. 3d 516, 518 (5th Cr. 1999); United States v. Mel ancon, 972

F.2d 566, 567 (5th Cr. 1992).
Rel ying on Apprendi v. New Jersey, 530 U S. 466, 120 S. C

2348 (2000), Luna argues that his sentence was inproperly
determ ned on the basis of a quantity of drugs not alleged in his
i ndi ct nent . Luna’s Apprendi challenge to the district court's
determ nation is unavailing: The record shows that he executed a
val id wai ver of appeal of his sentence and that this issue is not
enconpassed within an exception to the waiver. Even though the
presentence report determned that Luna was responsible for a
greater drug quantity than alleged in the indictnent, his sentence
did not exceed the statutory maxi num based on the quantity all eged
in the indictnent, thereby nmaking Apprendi inapplicable. See
United States v. Keith, 230 F.3d 784, 787 (5th Cr. 2000), cert.

denied, 121 S. . 1163 (2001); United States v. Doggett, 230 F.3d

160, 164-65 (5th Gr. 2000), cert. denied, 121 S. C. 1152 (2001).

Luna also argues that his guilty plea was not know ng and
vol untary because the district court sentenced hi mpursuant to the
relevant conduct determned in the presentence investigation
report. Qur review of the record satisfies us that Luna's guilty

pl ea was know ng and voluntary. See United States v. Pearson, 910

F.2d 221, 223 (5th Cr. 1990); United States v. Wite, 912 F.2d

754, 756 (5th Gir. 1990).
AFFI RVED.



