IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40751
Conf er ence Cal endar

DALE ALAN CURTI S,
Pl ai ntiff-Appellant,
ver sus

TI MOTHY VST, Seni or Warden, Mark Stiles Unit;

EDDI E W LLI AMS, Assistant Warden, Mark Stiles Unit;
TOMMY BROWN, Correctional Oficer I, Mark Stiles
Unit; JIMW BINGHAM Correctional O ficer 111, Mrk
Stiles Unit: DAVID BRUNET, Correctional O ficer 111,
Mark Stiles Unit; MATTHEW ELLIS, Correctional Oficer
[11, Mark Stiles Unit; CLINT G LBERT, Correctional

Oficer 111, Mark Stiles Unit; MARK HANLEY, Sergeant,
Mark Stiles Unit; STEPHANI E LEJUNE, Correctional
Oficer 111, Mark Stiles Unit; THOVAS MCKEE, Li eutenant,

Mark Stiles Unit; TOBY PONELL, Correctional Oficer II1,
Mark Stiles Unit; RICKEY TARVER, Correctional Oficer |11,
Mark Stiles Unit; ANNA TOWVBLIN, Sergeant, Mark Stiles Unit;
TAURA WARE, Correctional Oficer II1l, Mark Stiles Unit,
Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:97-CV-579
April 10, 2001
Before JOLLY, H GE NBOTHAM and JONES, Circuit Judges.
PER CURI AM *
Dale A Curtis, Texas prisoner # 644162, appeals the
district court’s dismssal of his 42 U S. C 8§ 1983 conplaint for

failure to state a claimand as frivol ous pursuant to 28 U S. C

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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8§ 1915. He argues that he was sunmmarily disciplined by denying
hima neal for failing to groomor to wear proper shoes in
violation of the Due Process C ause and that the nental state of
the district court judge was i nadequate because he was suffering
fromcancer and died soon after issuing the instant judgnent.
The district court shall dismss a prisoner’s in forma
pauperis (IFP) civil rights conplaint if the court determ nes

that the action is frivolous or fails to state a cl ai mupon which

relief may be granted. Black v. Warren, 134 F.3d 732, 733 (5th
Cr. 1998); see U S . C 8 1915(e)(2)(B)(i) & (ii), respectively.
Curtis’ allegations of mssed neals and inproper disciplinary
action fail to rise to the level of an Ei ghth Anendnent viol ation

and do not inplicate a liberty interest. Berry v. Brady, 192

F.3d 504, 507-08 (5th Gr. 1999). H s appeal is wthout arguable
merit and is frivolous. See Howard v. King, 707 F.2d 215, 219-20

(5th Gr. 1983). Because the appeal is frivolous, it is
DI SM SSED. See 5THCQOR R 42.2. The dism ssal of this appeal
and the dismssal for failure to state a claimby the district

court each count as a “strike” for purposes of 28 U S. C

8 1915(g). See Adepegba v. Hammons, 103 F. 3d 383, 387-88 (5th
Cr. 1996). Curtis, therefore, has two “strikes” under 28 U S. C
8§ 1915(g). We caution Curtis that once he accunul ates three
strikes, he may not proceed IFP in any civil action or appeal
filed while he is incarcerated or detained in any facility unless
he is under inm nent danger of serious physical injury. See 28
U.S.C. § 1915(g).

APPEAL DI SM SSED; SANCTI ONS WARNI NG | SSUED



