IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-40761
(Summary Cal endar)

CLYDE NUBI NE
Pl ai ntiff-Appellant,
ver sus

A.M STRI NGFELLOW WAYNE SCOITT,;
GARY JOHNSON, Warden; ALAN B. POLUNSKY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
( C- 00- CV- 129)
* November 28, 2000
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant Cyde Nubine, Texas state prisoner #
398312, appeals the magistrate judge’'s dismssal of his civil
rights clains as frivolous and for failure to state a cl ai munder
28 U.S.C. 8§ 1915(e)(2)(B)(i) and (ii). The shackling of Nubine
during transport constituted a rational security neasure. See

Jackson v. Cain, 864 F.2d 1235, 1243-44 (5th Gr. 1989). Nubine’s

al | egations of conspiracy and retaliation are concl usi onal and t hus

fail togiverisetoa42 U S.C § 1983 claim See Babb v. Dornan,

33 F.3d 472, 476 (5th Gr. 1994).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Nubi ne argues that 42 U S.C. § 1997e(e) is unconstitutional
but admitted at his Spears! hearing that his challenge to 8§
1997e(e) was “theoretical.” Nubi ne | acks standing to chall enge
t hat statute.

Nubi ne contests the magistrate judge’ s denial of his request
for a tenporary restraining order (TRO. W have no jurisdiction

to review a denial of an application for a TRO Faulder v. Johnson,

178 F.3d 741, 742 (5th Gr. 1999).
Because this appeal is frivolous, it is DISM SSED. See Howard
v. King, 707 F.2d 215, 219-20 (5th Gr. 1983); 5th Gr. R 42.2.
The dism ssal as frivolous of this appeal and the nagistrate
judge's dism ssal as frivolous of Nubine's action each count as a

“strike” for purposes of 28 U S. C 8§ 1915(9). See Adepegba v.

Hammons, 103 F. 3d 383, 387-88 (5th G r. 1996). W caution Nubi ne
t hat once he accunul ates three strikes, he may not proceed in form
pauperis in any civil action or appeal filed while he is
incarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See § 28 U S . C
1915(Qg) .

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.

! Spears v. McCotter, 766 F.2d 179 (5th Cr. 1985).
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